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CIIEIIMAJIBHBIE ITPABAJIA CMAT'YEHUSA HAKA3AHUA B CJIYUAE
SAK/THOYEHHSA JOCYAEBHOI'O COITTAIIEHUA O COTPYJHUYECTBE, IIPA
OCOBOM IIOPAJKE CYAEBHOI'O PABBUPATEJ/IBCTBA U ITPY1 COKPAIITEHHOM
IHOPAAKE ITPOBEAEHNA NO3HAHUA

T.B. Hemomusmasi, A.B. TedbeHbK0B
Omckuli 2ocydapcmeeHHbilil yHueepcumem um. .M. /Jocmoesckozo, 2. OmckK, Poccus

B cmambe paccmampuearomcsi npasund HA3HAYEeHUsl HAKA3aHUusi 8 c/ayude 3aKAloueHust
0ocy0ebHO20 coenauleHusi 0 compyoHuuecmae, npu 0cobom nopsioke cyoebHo20 pazbupamenbcmea
U npu cokpauwjeHHoM nopsioke npogedeHusi OO3HAHUS, pe2nameHmMuposaHHble cm. 62 YK P®D
«HasHaueHue Hakasavus npu Haauuuu cmsiuarwux obcmosimenbcme». Asmopbl npuxoosim K
8b180JY, UMO NPAeoeasi Npupoodd YKAa3aHHbIX UHCMUMYmo8 He coomeemcmeyem npagoeoli npupooe
cmsiuarowjux HakaaHue obcmosimenbcms. ITo MHeHUl0 asmopos, He yenecoobpasHo 3akpernieHue 8
O00HOU cmambe 3aKOHA pA3IUYHbIX NO coell CywHocmu npagoebix npeonucaHuil. Ilpasuna
HA3HA4eHUsi HAKA3aHUS Npu 3aK/a4eHUuu O00CyO0ebHO20 cozaawieHuss O compyoHuvecmee, npu
ocobom nopsioke cydebHo20 pazbupamenbcmea U COKpaujeHHOM Nnopsioke npogeoeHusi OO3HAHUs
Heobxodumo uckatouums u3z cm. 62 YK P®D u 3akpenumb 8 camocmosimenbHbix cmambix YK PP.

Kntoueeble cnoea: HasHaueHue HAKA3AHUS, NpaAsund HA3HAYeHUs HAKA3auusi, OocydebHoe
coznaweHue o compyoHuuecmae, 0cobblil nopss0oK cyodebHo20 pazbupamenbcmed, COKpaujeHHblll
nopsi0oK npogedeHust 003HAHUs, (POPMAIU3UPOBAHHbIe npede/bl HAKA3aHUs, NPagonpuUMeHeHue

SPECIAL RULES OF MITIGATION OF PUNISHMENT IN CASE OF THE CONCLUSION
OF THE PRE-TRIAL COOPERATION AGREEMENT, AT THE SPECIAL PROCEDURE
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The subject. The article analyzes the rules for the appointment of punishment in the case of a pre-
trial cooperation agreement, with a special procedure for the trial and with a shortened procedure of
conducting inquiry, regulated by art. 62 of the RF Criminal Code «Turning out a Sentence when
Mitigating Circumstances Exist». The authors give an answer to two questions:1) Does the legal
nature of these institutions correspond to the legal nature of mitigating circumstances; 2) Is it
advisable to consolidate in a one article of the law different legal regulations.

Methodology. Authors use such researching methods as analysis and synthesis, formally legal,
comparative legal.

Results. Rules for the appointment of punishment in the conclusion of a pre-trial cooperation
agreement, stipulated by the part. 2, 4 art. 62 of the RF Criminal Code, regulate not the order of
accounting for mitigating circumstances, but the legal consequences associated with the promotion
of a person, which concluded and executed a pre-trial cooperation agreement, that does not
correspond to the legal nature of the part. 1, 3 art. 62 of the RF Criminal Code.

The legal nature of the rules for the appointment of punishment, established in part 5 of art. 62 of
the RF Criminal Code, also does not correspond to the legal nature of the rules for the imposition of
punishment in the presence of mitigating circumstances, because mitigation of punishment occurs
on criminal procedural grounds, which are not mitigating circumstances.

Conclusions. In authors opinion, fastening in art. 62 of the RF Criminal Code of three independent
rules for the imposition of punishment, namely, the rules for the imposition of punishment in the



presence of mitigating circumstances (part 1, part 3 of article 62 of the Criminal Code), at the
conclusion of a pre-trial cooperation agreement (part 2, part 4 article 62 of the Criminal Code), with
a special order of the trial and a shortened procedure for conducting an inquiry (part 5 article 62 of
the Criminal Code) is unreasonable and inexpedient, because these rules have a different legal
nature.

Formalized limits of mitigation imposed at all parts of art. 62 of the Criminal Code of RF, are not
connected with each other.

Rules for the imposition of punishment in the conclusion of a pre-trial cooperation agreement, with
a special procedure for the trial and a shortened procedure for conducting inquiry have to be deleted
from art. 62 of RF Criminal code and have to be consolidated at separate articles of the Criminal
Code.

Key words: imposition of penalties, the rules for imposition of penalties, a pre-trial cooperation
agreement, a special procedure for the trial, shortened order of inquiry, formalized limits of
punishment, law enforcement.
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1. Rules for the appointment of punishment, set out in Art. 62 of the Criminal Code.

When the Criminal Code of the Russian Federation was adopted in 1996, Art. 62 of the
Criminal Code of the Russian Federation consisted of only one part, providing rules of the
imposition of punishment in the presence of mitigating circumstances. As a result of the
amendments introduced by Federal Laws No. 11-FZ of 14.02.2008, No. 141-FZ of June 29, 2009,
No. 420-FZ of 07.12.2011, No. 23-FZ of 04/03/2013 [1], this rule was significantly expanded and
included rules that provide for the imposition of punishment in the conclusion of a pre-trial
cooperation agreement, with a special order of the trial and with a shortened procedure for
conducting an inquiry. The result was a paradoxical situation. Despite the fact that Art. 62 of the
Criminal Code called destination of punishment at presence of mitigating circumstances in the text
of this article provides other grounds for mitigation of punishment, in addition to mitigating
circumstances, as well as independent accounting rules such grounds.

In this regard, there are two questions: first, whether the legal nature of the listed institutions
is consistent with the legal nature of the mitigating circumstances and, secondly, whether it is
expedient to consolidate in one article the law, at first glance, of different legal prescriptions.

2. Features of the appointment of punishment in the conclusion of a pre-trial
cooperation agreement.

On the basis of part 2 of Art. 62 of the Criminal Code , in the case of the conclusion of a pre-
trial cooperation agreement in the presence of mitigating circumstances, provided for by Art. 61 of
the Criminal Code of the Russian Federation, and the absence of aggravating circumstances, the
term or amount of punishment may not exceed half the maximum term or the size of the most
severe form of punishment provided for by the relevant article of the Special Part of the Criminal
Code.

In accordance with paragraph 61 of Art. 5 of the Code of Criminal Procedure, the pre-trial
cooperation agreement is an agreement between the parties to the prosecution and defense, in which
the parties agree on the terms of the suspect's or the accused's liability depending on his actions
after the institution of the criminal case or the charge. We draw attention to the fact that in the case
of a pre-trial agreement on cooperation, the case is subject to review in a special procedure provided
for by Chapter 40" of the Code of Criminal Procedure, however, the basis for mitigating punishment



under Part 2 of Art. 62 of the Criminal Code is, according to the interrelated provisions of Part 2 of
Art. 62 of the Criminal Code and Art. 63 ' of Criminal Code of the Russian Federation, namely the
conclusion and execution of a pre-trial cooperation agreement, and not the consideration of a case in
a certain procedural form.

The essence of the pre-trial cooperation agreement is explained as follows. 1. E. Zvecharovsky
notes that the purpose of introducing this institution in Russia is to stimulate positive postcriminal
actions [1, p. 14]. A.S. Aleksandrov, A.F. Kuchin, A.G. Smolin write that the institution of a pre-
trial agreement is a legal means of individualizing a person's criminal liability, with a criminal
procedure - a form of simplified legal proceedings and a court decision [2, p. 17]. A physically
identical position is held by M.V. Goloviznin [3, p. 65]. According to E.N. Zhevlakova, the essence
of the pre-trial cooperation agreement is that the suspect or defendant assumes the obligation to
assist the investigation in the detection and investigation of the crime, the exposure and prosecution
of other accomplices in the crime, the search for property added as a result of the crime in exchange
for a substantial reduction in the punishment in accordance with the provisions of Part 2 and Part 4
of Art. 62 of the Criminal Code of the Russian Federation [4, p. 33].

Summarizing the above positions and reflecting the legal content of the pre-trial cooperation
agreement in various forms, we note that the pre-trial cooperation agreement is a transaction, at the
time of concluding which actions recognized as extenuating circumstances in accordance with
clause "i" of Part 1 of Art. 62 of the Criminal Code, have not yet been committed. The very
mitigation of punishment occurs on the basis of the fact of the execution of the pre-trial cooperation
agreement, which is not mitigating circumstances, and the circumstances mitigating the punishment
are not specifically taken into account.

The institution of the pre-trial cooperation agreement, as set forth in the Criminal Code and
the Code of Criminal Procedure of the Russian Federation, is analogous to the plea bargaining
agreement existing in foreign criminal laws. Thus, according to the legal positions set forth by the
US Supreme Court , the plea bargaining agreement is an essential and expedient part of the criminal
procedure [5], which is voluntarily concluded on both sides (the prosecutor and the accused) with
the subsequent approval of the court [6, p. 232-235], the accused undertakes to plead guilty to
committing a crime in court, and the prosecutor in return undertakes either to retrain the act
committed to a less serious composition or to reduce the scope of the charge. The victim is excluded
from participation in the process, but his opinion on the forthcoming procedure is clarified by the
prosecutor when drawing up the agreement, and the damage caused to him as a result of the crime
must be compensated (recently this is one of the terms of the transaction). Evidence in court is not
investigated, because at the conclusion of the transaction there is no judicial investigation [7, p. 87].

The above institution is also fixed in the laws of England and Wales. The establishment of a
formalized system of concluding guilt-making agreements is intended to encourage defendants to
confess guilt at earlier stages of criminal proceedings. The decision to file a charge, its scope and
qualification of actions are within the competence of the prosecution. The agreement is drawn up in
writing and submitted to the court at the first appearance in court of the accused. Having considered
the agreement, the court appoints a separate hearing. It is conducted openly, in the presence of the
accused. The court is given the right to accept or reject the agreement, to transfer from the fate of
the decision to obtaining additional information or express their own opinion on the maximum
punishment [8; 9; 10].

In order to regulate the bases, procedures and implications of a pre-trial agreement on
cooperation of the German parliament adopted the law on agreements in criminal proceedings May
28, 2009 and [2], who introduced a new special section in German Code of Conduct. He provides
that the court in suitable criminal cases can agree with the participants of the process on the further
course and outcome of the hearings. The subject of the agreement is the recognition of the accused
and the legal consequences of such actions connected with the reduction of the punishment [11, p.
247-250].

In Italy, the institution of pre-trial agreement, on the one hand, is called upon to increase the
effectiveness of the fight against organized crime and terrorism, and on the other, to save time and



money for the consideration of the criminal case [12, p. 645-649]. The basis for mitigating
punishment is the agreement reached between the prosecution and defense and its approval by the
court [13, p. 221].

Thus, as well as Russian criminal legislation, foreign criminal law stipulates that the basis for
mitigating an order is precisely the agreement reached by the parties to the accusation and
protection of cooperation and the approval (adoption) of such an agreement by the court, rather than
mitigating the punishment.

Summarizing, we note that the rules for the appointment of punishment, stipulated by the
Part. 2, 4 Art. 62 of the Criminal Code of the Russian Federation, regulate not the procedure for
recording mitigating circumstances, but the legal consequences associated with the encouragement
of a person who concluded and executed a pre- judicial cooperation agreement, which is not in
accordance with the legal nature of the part. 1, 3 Art. 62 of the Criminal Code.

3. Features of the appointment of punishment at a special order of the trial and with a
reduced procedure for conducting an inquiry.

Part 5 of Art. 62 of the Criminal Code provides for two separate rules for the appointment of
punishment. The first is that the term or the amount of punishment are imposed on a person whose
criminal case has been examined in accordance with the procedure provided for in chapter 40 of the
Code of Criminal Procedure of the Russian Federation cannot exceed two thirds of the maximum
term or the size of the most severe form of punishment provided for the committed crime.
According to Art. 314 of the Code of Criminal Procedure of the Russian Federation, such
compulsory easing is applied if there are the following grounds: 1) it is allowed only for crimes
punishable under the Criminal Code of the Russian Federation does not exceed 10 years of
imprisonment; 2) with the consent of the accused with the charge against him; 3) with the consent
of the public or private prosecutor and the victim with special consideration of the case. The second
rule, stipulated in Part 5 of Art. 62 of the Criminal Code of the Russian Federation, is that in the
case specified in Art. 226 ° of the Code of Criminal Procedure, the term or the amount of
punishment imposed on a person cannot exceed one second of the maximum term or the size of the
most severe form of punishment provided for the commission of a crime. According to Art. 150,
226", 226° of the Code of Criminal Procedure, the application of the latter rule is possible only in the
case of committing crimes of small and medium gravity , for which a preliminary investigation was
carried out in the form of an inquiry in abbreviated form. D.S. Dyadkin points out that an inquiry in
abbreviated form is conducted in the presence of criminal procedural conditions stipulated in
Chapter 32.1 of the Code of Criminal Procedure of the Russian Federation, as well as the person's
acknowledgment of his guilt, the nature and amount of the damage caused by the crime, the
agreement with the legal assessment of his deed, cited in the decision to initiate criminal
proceedings [14, p. 193]. It should be noted that in both cases the proceedings are conducted in a
special order provided for by Chapter 40 of the Code of Criminal Procedure of the Russian
Federation, which stipulates the general legal nature of the rules for the imposition of punishment
provided for by Part 5 of Art. 62 of the Criminal Code.

A.V. Boyarskaya and L.V. Golovko note that the special order of the trial, provided for in Ch.
40 and art. 226.9 of the Code of Criminal Procedure of the Russian Federation, is a version of
simplified judicial proceedings in the criminal process of Russia [15, p. 61; 16]. We believe that this
position is justified. But O.V. Katchalov writes that the essence of punishment under a special order
of the trial is to achieve a social compromise, which, on the one hand, is expressed in the refusal of
the accused from contesting the charges and the concurrence of the simplified form of court
proceedings, and on the other - in the guaranteed leniency [17, p. 20]. The author concludes that it is
inadmissible to formally enforce the requirements of the law. In our opinion, the last given position
is not entirely correct, since the basis for mitigating the punishment under Part 5 of Art. 62 of the
Criminal Code of the Russian Federation are not any extenuating circumstances, but a specific
procedural order of the trial by the court, as well as the form of the preliminary investigation of the



crime, which indicates that the punishment is mitigated due to certain procedural grounds, rather
than mitigating circumstances. This circumstance is also indicated by E.V. Blagov and D.S.
Dyadkin, noting that neither Chapter 40 of the Code of Criminal Procedure, nor part 5 of Art. 62 of
the Criminal Code do not indicate the dependence of the appointment of punishment on the
availability of mitigating circumstances, as well as the fact that the rules for the imposition of
punishment provided for in Part 2, Part 5 of Art. 62 of the Criminal Code of the Russian Federation,
establish the procedure for mitigating punishment on procedural grounds [18, p. 123; 14, p. 192].

Thus, the legal nature of the rules for the appointment of punishment, established in part 5 of
Art. 62 of the Criminal Code of the Russian Federation, does not correspond to the legal nature of
the rules for the imposition of punishment in the presence of mitigating circumstances, as mitigation
of punishment occurs on criminal procedural grounds, which are not extenuating circumstances.

Proceeding from the foregoing, we believe that it is possible to draw a well-founded
conclusion that the rules for the imposition of punishment provided for in Part 2, Part 4, part 5 of
Art. 62 of the Criminal Code of the Russian Federation, namely, rules for mitigating punishment in
the case of a pre-trial cooperation agreement, with a special procedure for the trial and with a
shortened procedure for conducting an inquiry, have a different legal nature than the rules for the
imposition of punishment in the presence of mitigating circumstances.

We also believe that the rules for the imposition of punishment, provided for in Part 2, Part 5
of Art. 62 of the Criminal Code of the Russian Federation, also do not have a single legal nature.
We consider it necessary to point out that the special order of the trial, as well as the shortened
questioning, is intended to speed up the trial of minor crimes and is aimed at conciliation of the
parties. The pre-trial agreement on cooperation pursues a different goal: the assistance of the
suspect and the accused to the investigation in the investigation of crimes and the detection of
previously unknown crimes [19, p. 120].

4. Correlation of the various rules for the appointment of punishment under Art. 62 of
the Criminal Code.

Significant problems arise when correlating the rules for the appointment of punishment
under Art. 62 of the Criminal Code of the Russian Federation among themselves.

The question of applying Art. 62 of the Criminal Code of the Russian Federation in the
establishment of the court grounds for the simultaneous use of several of its parts is currently
explained in paragraphs 38 and 39 of the Resolution of the Plenum of the Supreme Court of the
Russian Federation "On the practice of appointing criminal penalties by the courts of the Russian
Federation": "When appointing a punishment to a person with whom a pre-trial cooperation
agreement was concluded, in accordance with part 2 or part 4 of Art. 62 of the Criminal Code, the
provisions of part 1 of this article on the time and amount of punishment are not subject to
accounting. When establishing the circumstances envisaged in part 5 and part 1 of Art. 62 of the
Criminal Code, applies a set of rules to mitigate the punishment: first, the provisions of Part 5 of
Article 62 of the Criminal Code, then - part 1 of Article 62 of the Criminal Code. Thus, the
maximum possible sentence in such cases must not exceed two-thirds of two-thirds - in the criminal
proceedings in the manner prescribed by Chapter 40 of the Code, and two-thirds of a second - in the
case referred to in Article 226 ° of Criminal Procedure Code of the Russian Federation" [3].

Especially unwarranted leniency submitted limits set out in the hours. 5, Art. 62 of the
Criminal Code, which provide for the consent of the person to the charges against him at the e tapas
preliminary investigation or inquiry the possibility of punishment , not exceeding , respectively ,
two-thirds or half the maximum term or amount of the strictest punishment provided for the offense.
Please note that in this case the accused in mitigation of punishment does not require the
establishment of his actions are no mitigating circumstance under Part. 1 Art. 61 of the Criminal
Code, and is not required and the lack of his actions aggravating circumstances. Moreover, the
courts from giving p. 28 Resolution of the Plenum of the Supreme Court of the Russian Federation
"On the practice of appointing courts of the Russian Federation Criminal Punishment" widely



consider the admission of guilt as a separate mitigating circumstances, which leads in this case to a
double penalty mitigation.

As a result of the analysis of sentences made of h. 1 tbsp. 228 of the Criminal Code by the
courts of Tomsk, Tyumen and Novosibirsk regions, we have concluded that, in those cases where
the courts have simultaneously examined the case in a special manner, and also take into account
the extenuating circumstances the punishment in the absence of aggravating, the most applicable
punishment is a fine.

Summing intermediate conclusion said, noting that the formal limits mitigating the
punishment established in all parts of the Art. 62 of the Criminal Code, not interconnected, and their
use, including, while taking a few pieces of Art. 62 of the Criminal Code, does not lend itself to
scientific substantiation.

This study allows us to answer the second of these questions. The consolidation of three
different institutions in the same article of the Criminal Code leads to unnecessary piling up of legal
norms that affect the possibility of amending the law by the legislator, who is forced to supplement
the Criminal Code self -sustaining articles instead of a comprehensive settlement of an independent
institute in a separate article of the Criminal Code.

Finally, the rules of sentencing set out in Art. 62 of the Criminal Code, not interconnected,
which affects the impossibility of effective joint application, as well as the inability to logically
justify the formal limits mitigating the penalties prescribed in the above regulations.

5. Conclusions.

Summing up the consideration of the problems of the content of Art. 62 of the Criminal Code
it is possible to draw the following conclusions.

Firstly, the legal nature of the rules of sentencing set out in para. 2 Art. 62 of the Criminal

Code does not correspond to the legal nature of the rules of sentencing under extenuating
circumstances, as leniency under para. 2 Art. 62 of the Criminal Code is happening in criminal
procedural grounds which are not mitigating circumstances.

Secondly, formal limits mitigating the punishment established in all parts of the Art. 62 of the
Criminal Code, not interconnected, and their use does not lend itself to scientific substantiation.

Third, strengthening the rules given independent sentencing in one article of the Criminal
Code is not appropriate, moreover, interferes with the legislative improvement of the regulation of
these rules of sentencing.
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