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The subject. The article is devoted to analysis 
of the basic models of criminal law and the 
impact of victim’s legal status on the criminal 
legal theory.  
The purpose of the paper is to substantiate 
the existence and the importance of 
“criminal law of victim” as basic model of 
criminal legal theory.  
The methodological basis of the research 
includes general-scientific methods (analysis 
and synthesis, system-structural approach) as 
well as academic methods (formal-legal 
method, method of interpretation of legal 
texts).  
Results and scope of application. The 
definition of the role of the victim, the 
importance of his legitimate interests in the 
implementation of criminal liability is 
complicated by the fact that the basic models 
of criminal law developed by science – 
“criminal law of the offender” and “criminal 
law of the crime” – do not consider the 
victim as a subject of criminal legal relations.  
The theoretical models of criminal law are 
embodied in the criminal law, specific legal 
rela-tions, law enforcement acts, etc., in 
connection with which there are specific 
indicators – the parameters by which it is 
possible to determine which model of 
criminal law is implemented.  
If the question of the criminal legal 
personality of the victim is controversial, in 
my opinion, there is no doubt that the victim 
is a party to the criminal law conflict, which 
often begins to unfold long before the crime.  
Conclusions. Recognizing the victim as a 
subject of criminal legal relations, as well as a 
par-ticipant in the criminal law conflict, it is 
possible to talk about the formation of a new 
model of criminal law – “the criminal law of 
victim”.  

 

1. Development of the basic models of criminal law.  

The legal status of the victim in criminal law is a very complex theoretical issue considered in 

a number of scientific papers [1-4]. Determining the role of the victim, the importance of his 

legitimate interests in the implementation of criminal liability is complicated by the fact that the 

basic models of criminal law developed by science - "Criminal law of a criminal" and "criminal law 



 

of a crime " - are not considered on the basis of a criminal legal relationship that has suffered as a 

subject.  

Thus, the classical school of criminal law, focusing on the formal legal structure of crime, 

guilt as well as forms and signs of a criminal act, served as the doctrinal basis for the formation of 

the idea of "criminal law crimes," assumes a priori study of crime as a legal entity [5, p. 23]. The 

representatives of this school did not confine themselves to studying only a simple act, but at the 

same time focused attention on it, while noting the theoretical and practical harmfulness of leveling 

the criminal legal significance of the person who committed the crime [6, p. 79].  

Sociological Criminal Law School offered a vector of development and considered criminal 

as a social creature. Thus, the criminal became the main character of the criminal legal relationship 

[2, p. 658; 7, p. 435].  

2. The account of the person of the criminal.  

The positivist school of criminal law, which appeared in the last quarter of the XIX century, 

has set his contemporaries and future generations of lawyers and intractable problem is the need for 

registration and identity of the person who committed the crime when sentencing. In particular, this 

problem was illuminated F. List, who assumed that the penalty should be determined according to 

characteristics of the offender [8, p. 70-71].  

Long-term attempts to implement in practice the idea of accounting for the identity of the 

perpetrator gave rise to a number of empirical studies [9, p. 240; 10, p. 32-34]. As a result of the 

author of a sociological study of 40 judicial acts of courts of general jurisdiction, made in criminal 

cases during the period from March 2006 to November 2010, the courts indicated the following data 

on the identity of the perpetrator: characteristics from the place of residence, work - in 72.5%; 

health status - 37.5%; presence of dependents - 35%; presence / absence of previous conviction - 

22.5%; age - 20%; the marital status and the availability of work, in 17.5% of cases. However, the 

concept of a person, including a criminal, is much broader in content and includes stable socially 

conditioned psychological characteristics that manifest themselves in social ties and relationships, 

determine the moral actions of a particular person and are of significant importance to the person 

and to others [11, p. 471; 12, p. 335-336].                              

Thus, the establishment of only certain signs, such as age, state of health, family situation, 

etc., taking place in judicial practice in criminal cases, does not cover the whole set of multifaceted 

properties of the individual and testifies to the account of the person of the offender not in full 

volume in the appointment of punishment.  

At the same time, some countries have nevertheless achieved positive results in the issue of 

registering the identity of the offender when imposing punishment, thereby realizing the model of 

the "criminal law of the offender". An example of such a positive practice can serve as the juvenile 

criminal law of Germany, actually aimed at maximum recording of the personality of a juvenile 

offender, which is realized by the interaction of the court and the special help service in juvenile 

court (Jugendgerichtshilfe). This service employs professional educators and psychologists who 

compose for the court a report containing the necessary information to get an idea of the identity of 

the adolescent and to predict his further behavior [13, p. 37-40].  

 

3. Parameters of the basic models of criminal law.  

Theoretical models of criminal law are embodied in legal norms, specific legal acts, etc., in 

connection with which there are peculiar indicators or parameters by which it is possible to 

determine which model of criminal law is being implemented.  

One of these indicators is the focus of criminal legal regulation on a certain subject of a 

criminal legal relationship. In other words, within the framework of the criminal law model of the 

criminal, the application to specific measures of criminal responsibility is carried out, proceeding 

from the personal characteristics of the person who testifies to the possibility of correction, the 

expediency of applying this or that type of punishment, etc., which in practice means recording the 

identity of the offender when imposing punishment. The "criminal law of the crime", on the 

contrary, assumes the use of specific criminal liability according to the different characteristics of 

the offense (the situation, the severity of the offense, wine, theme, etc.). In practice, this means the 



 

imposition of punishment in accordance with the nature and severity of the crime committed, 

without regard to the personality of the figure, and in this connection the state has the highest 

importance as the subject of criminal legal relations, entitled to establish in the criminal law the 

legal elements of crimes and determine their severity depending on the public danger of the deed. 

This circumstance is due to the fact that, traditionally, in the science of criminal law were isolated 

only two subjects angle Foot relationship: the state and the perpetrator [14; 15]. At the same time 

some authors express an opinion on the need to identify the victim as an independent sub- object of 

a criminal legal relationship [16; 3, p. 55-59; 17 , p. 29-34; 18 , p. 25] .  

4. The idea of the criminal personality of the victim.  

If the question of the legal personality of the criminal used the victim is controversial, then, in 

my opinion, there is no doubt the fact that the victim is a party to the criminal conflict that has often 

been started long before the crime was committed. S.V. Kudryavtsev notes on this occasion that a 

crime where victims are present-specific persons, as a rule, creates a conflict situation or a direct 

interpersonal (intergroup) conflict, then resolved through the efforts of private individuals, 

including victims themselves, and also with the help of state institutions in the process of criminal 

proceedings [1, 9, p. 165-166; 20, p. 13-14]. Thus, the victim is in one way or another present in a 

criminal conflict, which, starting from the general theory of legal conflictology, will enable him to 

use his interests and efforts in resolving the conflict that has arisen.  

A new constitutional model of the relationship between the state and the identity of th served 

as an incentive to increase the relevance of the issue of the criminal personality of the victim. And 

the change in the strategy of legal regulation, which was talked about before the adoption of the 

current Criminal Code of the RF [21, p. 44-45], has led to a reassessment of the value of such goals 

of criminal punishment, as social justice because it did not generate positive externalities to the 

victim.  

The emergence of the legal position of the Constitutional Court of the Russian Federation, 

according to which the public character of the criminal law and the relations that develop on its 

basis, does not exclude the development of the idea of criminal personality of the victim, its 

significance in determining the measure of responsibility , is also conducive to the establishment of 

the public danger of an act infringing upon the rights and legitimate interests of a particular person, 

one should take into account both the materiality of the violation of these rights and legitimate 

interests for the victim himself, and his assessment of the gravity of his own damage to it and the 

adequacy of legal measures to be applied to the perpetrator.  

5. Justification of the model of "criminal law of the victim".  

As the victim is a subject of criminal legal relations, as well as a participant of criminal legal 

conflict is possible to speak of a new model of criminal law - "the criminal law of the victim".  

The justification of this model can be considered a theory, appeared in the 70-ies. XX century 

in the US and named restorative justice [22, p. 324; 23, p. 162-171; 24, p. 320]. It is noteworthy that 

the stimulus to the emergence of this theory was changes in public life, such as in the creation of 

various public associations: in the United States, in order to develop peaceful methods for resolving 

disagreements, in 1972, The Society of Dispute Resolution Professionals was created (The Society 

for Professionals in Dispute Resolution - SPIDR) [24, p. 34]; in England in 1979 the National 

Association of support of victims was established, and in 1984 - the public organization "Mediation 

of Great Britain" [25, p. 110].  

The basis of restorative justice is the provision of the fact that the crime, first of all, generates 

the obligation of the person who committed it to make amends for the damage caused. This reaction 

is appropriate for the needs of victims, offenders and resocialization, and the interests of society as a 

whole [26, p. 115]. At the same time, it is possible to diminish the issue of compensation for 

material damage by concentrating on the psychological consequences of a criminal act for each of 

the participants in the conflict [25, p. 113]. In view of the foregoing, so close attention to the figure 

of the victim is not accidental, tk. the very idea of restorative justice is aimed at "restoring the 

rights", first of all, of the victim, and also using additional funds to resolve the emerging criminal 

legal conflict.  



 

To date, in many countries, whose criminal legislation has adopted innovations in the theory 

of restorative justice, punishment ceases to be a classical and unconditional reaction of the state to a 

crime. There are a number of reasons for this, including long-term attempts by various countries to 

reduce the number of prison population, reduce the costs of the penitentiary system and prevent 

stigmatization of the individual, when it is possible to resolve the criminal conflict in other ways 

(mediation, reconciliation, active repentance, etc.). Thus, in 1985 the Committee of Ministers of the 

Council of Europe noted, essentially pointing out the drawbacks of models "criminal law of the 

crime" and the "criminal law of the offender", that the objectives of the criminal justice system were 

expressed in terms of terms that mainly relate to the relationship between the state and the offender, 

but later the work of this system sometimes tended to be summarized rather than reduced problems 

of the victim, and therefore Council of Europe members were advised to explore the possible 

advantages of reconciliation and mediation schemes, referring to the mechanisms of restorative 

justice, as well as to promote research on the effectiveness of the provisions affected by boiling the 

victims and encourage them.  

6. Conclusions.  

Every year every tenth citizen of Russia becomes a victim of a crime and is recognized as a 

victim. Immediate damage from crimes for the period from January to November 2010 is amounted 

to 217.56 billion rubles, while up to 50% victims are unwilling to bring civil action in criminal 

proceedings. These circumstances testify in many respects to the ineffectiveness of protecting the 

rights of victims of crimes within the framework of existing models of "criminal law of crime" and 

"criminal law of the offender". In this connection, the urgency of the problem of the formation of a 

new model of criminal law focusing on the victim, his role and significance in criminal relations, 

the model of the criminal law of the victim, is growing.  
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