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UHpopmayus o cmamoee Ha npumepe peannsaumnmn oTBETCTBEHHOCTM 33 HapyLleHMe NpaBua 6e30nacHOCTM Npu NPo-
[ata noctynneHus — n3poacTee paboT MAM OKa3aHUM YCAYT PacCMaTPUBAETCA TaKoe HeraTMBHOE fiBNeHMe poc-
15 anpena 2018 r. CMIACKOM NPaBOBOWN AENCTBUTENIbHOCTU, KaK 3/10ynoTpebaeHme YyroloBHO-NPaBOBbIMU HOP-
[ata npuHATMA B neyaTb — Mmamu. [lokasbiBaeTcs, YTo Takoe 310ynoTpebaeHne npeacrasnnet coboli npumeHeHue yro-
20 mas 2018 . JIOBHOrO 3aKOHa B HapylleHue onpegeneHHbIX 1A Hero 3a4a4, YCTaHOBAEHHbIX B3aumo-
[aTa oHNalH-pasmeLLeHns — CBA3aHHbIMK NofoKeHnAMM CT. 2 YK PO n cT. 6 YIK PO. YTBEpKAaeTcA, 4TO BO3MOXKHOCTb
20 asrycta 2018 . NPUMEHEHMA YroNI0OBHOIO NpasBa BO Bpes, OXpaHAEMbIM MHTepecam rpa*kgaH U B Hapylle-

HME KOHCTUTYLMOHHBIX NPUHUMMNOB 06ycioBAeHa paaom GaKkTopos: 1) pasmbiTnem npeae-
/0B Yro/NI0OBHO-NPaBOBOro Bo3AelcTBMA B chepe obecneyeHna 6e3onacHOCTM Npu Npous-
BOACTBE PaboT WM OKasaHWUW ycayr; 2) oTCyTCTBUEM M30MOPPU3MA Yros0BHO-NPABOBbIX
HOPM, NPeayCMaTPMBalOLLMX OTBETCTBEHHOCTb B HAa3BaHHOM chepe 0B6LLEeCTBEHHbIX OTHO-
LWEeHWU, — U, KaK CNeACcTBME, HECOTNAaCOBAaHHOCTbIO Pa3HOOTPAC/AEBbIX HOPM. [enaeTtca Bbl-
BOJ, YTO 3aKOHOAATeNb UTHOPUPYET TpeboBaHWe CUCTEMHOCTM NMPABOBOIO PEryiMpoBaHus,
NMOCKO/IbKY UAEHTUYHbIE MPaBOHAPYLIEHWA MOTYT NOJyYaTb KaK YroJI0BHO-NPAaBOBYIO, TaK U
aAMMWHNCTPATUBHO-NPaBOBYIO OLLEHKY.
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Criminal liability, principles Results, scope of application. It is proved that such abuse is the application of the criminal
of criminal law, abuse of law, law in controversy with its specific tasks, established by the interrelated provisions of art. 2
limits of criminal law regulation, of the Criminal Code of the Russian Federation and art. 6 of the Criminal Procedure Code of
redundancy of norms, provision the Russian Federation. The possibility of applying criminal law to the detriment of the pro-
of services, work, violation of tected interests of citizens and in violation of constitutional principles is due to a number
safety rules of factors: first, the blurring of the limits of criminal law impact in the field of security in the

production of works or services, and secondly, the lack of isomorphism of criminal law
norms providing for liability in the named sphere of public relations and, as a consequence,
the lack of coordination of sectoral norms.
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Conclusions. Conditions for abuse the public rights in criminal sphere indicate that the leg-
islator ignores the requirement of systematic legal regulation, since identical offenses can
receive both criminal law and administrative legal assessment.

1. BeegeHue

KoHcTuTyuma PO npoBo3rnalaeT, YTo OCYLLEeCTB-
NeHve npaB M cBoboA YenoBeka M rpaxAaHUHa He
AONIXKHO HapylwaTb NpaBa 1 ceoboabl Apyrux amy, (4. 3
cT. 17), a TaKKe pPaBEHCTBO Mnepes 3aKOHOM U CyA0oM
(4.1 cT. 19). MonoxkeHunsa EBponelickoi KOHBEHUUM O 3a-
LW MTe NPaB Ye/I0BEKA M OCHOBHbIX CBOOOA, HE MOTYT TON-
KOBATbCA KaK O3HaualoliuMe, YTo Kakoe-nmbo rocyaap-
CTBO, Kakaa-nmbo rpynna avL UamM Kakoe-nmbo auuo
MMeeT NpaBoO 3aHMMAaTbCA KaKol Obl TO HU Bblno Aes-
TE/IbHOCTbIO U/IN COBEpPLUIATb Kakue Bbl TO HM Oblo gen-
CTBUSA, Hanpas/ieHHble Ha YNpasgHeHWe npas 1 ceoboa,
NPU3HaHHbIX B KOHBEHLMU, AN HA UX OTPaHUYEHUE B
6onblieit mepe, YemM 3To NpeaycMmaTpmsaeTca B KOHBEH-
umm (ct. 17)%

3TW B3aMMOCBA3aHHbIE NOMOXKEHUA 06pa3ytoT 06-
WEenpaBoBON MPUHLMN HeLONYCTUMOCTM 310ynoTpeb-
JIeHWA NPaBOM, O KOTOPOM TEM HE MEHee Yalle roBopAT
B KOHTEKCTE rpakAaHCKOro npasa (MMeHHO B rpakaaH-
CKOM 3aKOHOAATeNbCTBE HaMpPsAMYHO CKa3aHo O 3anpeTe
3noynoTtpebnennsa npasom (cT. 10 MK P®d?)). Bmecte c
TEM NPY TaKOM Y3KOOTPACAEBOM NOHUMAHUM NPUHLMNA
HeZLonycTMMOCTM 3/10yNoTpebieHns NPaBoM He YUUTbI-
BAETC COBPEMEHHOe COCTOSIHME MPaBOBOM AENCTBU-
TenbHocTn Poccuiickoit Peaepaumn, B YaCTHOCTU ee
ny6/MYHO-NPaBOBas COCTABAAOLWAA.

2. 3noynotpebneHne npaBom nNpu peanusauuu
ny6anyHoro nHTepeca

ABCONOTHO CcrpaBesIMBbIM ABMAETCS BbICKa3blBa-
Hue A.fl. KypbaToBa 0 TOM, UTO «BOMpPOC O 3/10ynoTpe6-
NEHUM NPaBOM MOXKET BO3HUKHYTb NPW HapyLUEHUU KaK
YaCTHbIX, TaK U NYBANYHbIX MHTEPECOB BO BCEX chepax
npaBoBOro perynnmposaHusa» [1, c. 37]. 3Ty ugew nog-
aeprkueaetr M.A. KaydmaH, KOTopbIi B KayecTBe NocCTa-
HOBKM BOMPOCA paccMaTpuBaAET HEKOTOpPble NPobaembl,
CBA3aHHble cOo 3/10ynoTpebieHMeM yroloBHbIM NpPaBoOM
[2]. Mbl abcontoTHO connaapHbl € y4EHbIMU B TOM, YTO
3710ynoTpebieHne NpaBom BO3MOXKHO B cdepe yro-
NOBHO-NpaBoBoro Bosgencteua [3-9], v, npogonkan
HayaTyl AMCKYCCUIO, OTMETUM, YTO OAHOM U3 Hanbonee

1 KoHBeHUMA 0 3aluMTe NpaB Yesl0BEKA M OCHOBHbIX CBOBOA,
(3akntoyeHa B r. Pume 4 Hoabpa 1950 r.) (c mam. ot 13 man
2004 r.) // CNC «KoHcynbTaHTMAOCH.

2parkAaHCKMIA Koaekc Poccuiickon Peaepaumm ot 30 HOA6pA
1994 r. Ne 51-®3 // CobpaHue 3akoHoaaTeNbCTBa Poccuiickom
Pepepaumn. 1994. Ne 32. Cr. 3301.

noAsepXeHHbIX 310ynoTpebaeHnUasM yrosoBHbIM npa-
BOM fBAAeTcA chepa obecneyeHns 6e3onacHOCTU Npu
NpPOn3BOACTBE PAabOT MAN OKa3aHUW yCAayr.

3. MpuumnHbI pacnpocTpaHeHUa 3noynoTpebne-
HUA npaBom B cdpepe obecneveHus 6esonacHocTU Npm
npoussoacTBe paboT UM oKasaHum ycnyr

Takasa cutyaumns obycnoBieHa HECKONbKUMU daK-
TOpamu.

3.1. YronoBHO-NpaBoBOe BO34eNCTBUE B Cohepe
obecneyeHns 6esonacHoCTM Npu npounssoacTee pabot
WM OKa3aHWW YCAYTr HEe MMEeEeT YETKO YCTaHOBJ/IEHHbIX
npeaenos. 3TO BbIPa*kaeTca B TOM, YTO aHANOTUYHbIE MO
CBOEW CyTW NPaBOHAPYLUEHUA NOMYYAIOT Pa3HYHO KBaIK-
duKaumio, MprUuem He TONbKO B pamkax YK P®3, Takoe
«BOJIbHOE» NPUMEHEHME 3aKOHa CTa10 BO3MOMKHbIM U3-
33 HECOT/IAaCOBAaHHOCTU MeXK Ay coboW yronoBHO-NpaBo-
BbIX HOpPM.

OTBETCTBEHHOCTb 33 aHa/IOMMYHbIe MO CYyTU npe-
CTyN/IeHUA B YKa3aHHOW cdepe npeaycmoTpeHa 60/b-
LWMM Ynciom Hopm (cT. 143, 216, 217, 238, 269 YK PO 1
Ap.). HasBaHHble cocTaBbl NPECTYNAeHUI, Kak NpaBuo,
CKOHCTPYMPOBAHbI OAMHAKOBO — HEOCTOPOMKHble npe-
CTYNAEHMUA C MaTepmabHbiM coctasom [10].

Mmetowasnca cynebHas npakTMKa CBUAETENb-
CTBYET O TOM, YTO 33 UOEHMUYHbIe npecmyrnaeHus Bu-
HOBHbIX OCYXAAlT TO MO COOTBETCTBYHOLLEN 4YacTu
cT. 143 YK P®, 10 no cT. 216 YK P® nan gaxe no ct. 109
YK P®. B 3TOM cnyvyae MOXKHO OOOCHOBAHHO yTBep-
*AaTb O HAPYLUEHMW NPUHLMIMNOB CPaBeAMBOCTMY U pa-
BEHCTBa Mepes, Yyro/soBHbIM 3aKOHOM, KOTOpoe 3adva-
CTYlO ABAAETCA COMYyTCTBYHOLWMM 310ynoTpebneHuto
npaBom. Kak no popme BWHbI, TaK U NO KapaTesbHOMY
NMOTEeHUMaNy Ha3BaHHble COCTaBbl MPECTYNAEeHUN Npak-
TUYECKU MAEHTUYHbI, O4HAKO, BO-NEPBbIX, XOTb N He-
60nbluMe, HO BCe-TaKU OTANYMA B UX CAHKUMAX MMme-
0TCA, BO-BTOPbIX, YrO/JIOBHbIE Ae/la O NPecTynaeHusXx,
npegycmoTpeHHbIx Y. 1 cT. 143 YK PO, noacyaHbl MUpo-
BOMY cyape, Y. 1 cT. 216 YK PO — paitoHHOMy cyay. Ouc-
6anaHc ouyeBMaEH.

3 YronosHbli KogeKc Poccuiickoinnt ®epepaumm ot 13 uioHA
1996 r. Ne 63-d3 // CobpaHue 3akoHoAaTenbCTBa Poccuiickom
depepaumnm. 1996. Ne 25. Cr. 2954.
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Hanbonee spKo HapyLleHMe OCHOBOMOAraoLWmx
NPUHLUMNOB YroJI0OBHOIO NpaBa NPOABAAETCA NPU Npu-
meHeHuun cT. 238 YK PO, a Takxe cT. 217 YK PO. KoH-
CTPYKLUMA NepBOM U3 Ha3BaHHbIX CTaTeN NO3BONAET NpU-
B/1IEKATb K YrO/I0BHOM OTBETCTBEHHOCTM 32 aAMUHUCTPA-
TUBHbIE (N0 CBOEN CYyTU M XapaKTepy 0nacHOCTWU) NpaBo-
HapyLweHA — NPaKTUYECKM HEBO3MOXKHO MPOBECTU OT-
rpaHuyeHme 4. 1 ct. 238 YK PD ot cT. 6.6 KOAMN PO
«HapyweHune caHUTapHO-3NMAEMUONOTNYECKUX TPebOo-
BaHWI K OpPraHM3aunmn NMTAHUA HACeNIEHNA» UK OT aa-
MWHUCTPATMBHbIX NPABOHAPYLIEHN B 061aCTN JOPOXK-
HOro AsuxeHuna®.

To Ke KacaeTcsa M cocTaBa MPECTynieHus, npeay-
cMoTpeHHoro Y. 1 ct. 217 YK PO, n npaBoHapyLweHus, oT-
BETCTBEHHOCTb 33 KOTOPOeE ycTaHoBAeHa Y. 3 cT. 9.1 KoAll
P®. O4yeHb CNOXKHO YCTAHOBUTb PAsHULLYY MeXAy «Hapy-
LWeHnem npasua 6e30MacHOCTU... KOTOPOE Mo2/0 r1o-
8s1e4b cmepmeo Yenoseka» (4. 1 ct. 217 YK P®) n «Hapy-
WweHem TpeboBaHMin 6€30MNaCHOCTU, NPUBEALLIEM K BO3-
HUKHOBEHWIO HernocpedcmeeHHOU y2po3bl HU3HU Uau
300possio arodeli» (Npumeu. 1 K cT. 9.1 KoAll PO).

OueBUAHO, YTO peYb UAET 0 HeJoCTaTKax 3aKOHO-
[aTeNbHOM TEXHWKM NPU OMUCAHUKU COCTAaBOB MPaBOHa-
pYLUEHWUI, NPesyCMOTPEHHbIX Ha3BaHHbIMW HOPMaMy,
a TAK)Ke HapYLWEeHUN CUCTEMHOCTU NMPaBOBOrO Peryau-
pPOBaHUSA, KOTOPble ABAAIOTCA OAHUM U3 yCNOBUI, Bna-
rONpPUATCTBYOWMX HapyweHUAM MNPUHLMMIOB NpaBo-
BOrO pery/MpoBaHuA.

3.2. HeraTuBHOe BAMAHME HA «YUCTOTY» Yro-
JIOBHO-NPAaBOBOr0 pPEeryinpoBaHUA OKa3blBaeT HeAc-
HOCTb Bonpoca o ¢opme BUHbI pAga npectynieHunin. [lo
CUX MOpP CPean y4YeHbIX HET COornacus o TOM, KakKUM Nno
dopme BUHbI ABASIETCA NPECTyNnaeHue, NPeayCMOTPEH-
Hoe cT. 217 YK P®. arke KOHCTUTYUMOHHbIN Cyg, PO He
Aan NpAMOro oTBeTa Ha BOMPOC 3aABMTENA O TOM, ABAA-
eTCcA I ocnapvBaemas Hopma cooTeeTcTBytolLeit KoH-
CTUTYL MM B TON Mepe, B KOTOPOI ee KOHCTPYKLUMA npes-
nosnaraeT BO3MOXHOCTb NPOU3BOJILHOrO ONpeaeeHuna
bOpPMbI BUHBI®.

Cxoxune npobaembl CKAAAbIBAOTCA U B CBS3U C
npumeHeHuem ct. 238 YK PO. OgHO U3 A0OCTAaTOYHO 13-
BECTHbIX YrO/IOBHbIX e/l PacCNen0BasioCb B OTHOLWEHUN
Bpaya-rematonora EneHol MuctopuHoi. Cya npuroso-

4 Komekc Poccuiickoin ®epepauny 06 agMUHUCTPATUBHbIX
npasoHapyleHuax ot 30 aexkabpa 2001 r. Ne 195-d3 // Co-
b6paHue 3akoHogaTenbctBa Poccuiickoit Pepepauun. 2002.
Ne 1. Cr. 1.

5 OnpeaeneHune KoHctutyumoHHoro Cyaa PP ot 9 despans
2017 r. Ne 218-0O «O6 oTKase B MPUHATUM K PAaCCMOTPEHUIO
»Kanobbl rpaxkaaHMHa ®yHka AHgpes MBaHOBMYA Ha HapyLle-
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pun ee K ABYM rogam nuweHuna csoboapl 3a coBeplue-
HWe npecTynneHusa, NPeaycMOTPEHHOro N. «B» Y. 2
cT. 238 YK P®, 3a TO, 4TO Nocne npoBeAeHHO eto one-
pauumn (TpenaHobMoncMmK) CKOHYANCA NaUMEHT (M3Ha-
YasibHO C/leaCTBEHHbIE OPraHbl BMEHAN el npecTynie-
HWe, NpeaycMmoTpeHHoe 4. 2 cT. 109 YK P®)8. Ecam cne-
[0BaTb JIOTMKe CTOPOHbl 06BUHEHMUSA, TO Bpad, cosep-
Was npectynaeHune, npeaycMmoTpeHHoe cT. 238 YK PO,
[AeNCTBOBaa YMbIW/IEHHO, T. €. OHa 0Co3HaBana obuie-
CTBEHHYIO OMACHOCTb CBOEro AeNCTBUA — CO3HATENbHO
HenpaBW/bHO NpoBena 3abop KOCTHOro Mo3sra uyepes
npoKon. Ho B TaKOM C/ly4ae Bpay He MOr/1a He NpeaBu-
[EeTb HeM36eXHOCTM HacTynieHnsa obLecTBeHHO onac-
HbIX NOCNEACTBMI U €CZIN U HE XKEeNana Ux HacTynaeHus,
TO, BO BCAKOM C/ly4ae, OTHOCUAach 6bl K HUM Be3pas-
JINYHO, a TorAa HeobXxoAMMO BEeCTU peyb 06 yMbllLeH-
HOM MpPecTynAeHU NPOTUB IMYHOCTMH.

KOHCTpyKUuMA cocTaBa NpecTynieHns ¢ ABOMHOM
dopmoli BMHbI (M. «a» u. 2 cT. 238 YK P®), c oaHol cTo-
pOHbI, Npeanonaraet, 4To NpodeccMoHan oco3HaeT 06-
LLLeCTBEHHYIO OMACHOCTb HApyLWeHWs npasuna 6esonac-
HOCTW M NPW 3TOM NPeaBUAUT BOSMOXKHOCTb HacTyne-
HWA OBLLECTBEHHO ONACHbIX NOCNEACTBUIA CBOEro Aes-
HWA, HO 6e3 AOCTaTOYHbIX K TOMY OCHOBAHMUI CamMoHaje-
AHHO PaccYUTbIBAET Ha NPeaoTBPaLLEHME ITUX Nocaes-
CTBWIA (nerkombicane), NMbo He NpeaBUAUT BO3MOMKHO-
CTM HacTynieHnn obLecTBEHHO ONAacHbIX NOCAeACTBUIA
cBouX aelcteuid (6esaelicTeus), XxoTa nNpu Heobxoam-
MOW BHMMATENbHOCTU W NPeayCMOTPUTENBHOCTU A0N-
eH 6bl1 M mor ux npeasuaetb (HebperkHOCTb)
[11, c. 58]. CheayeT OTMETUTb, UTO HEBpPEXKHOE OTHOLLIe-
HMEe K MOCNeACTBMAM B OMWUCAHHOW CUTyauuu Npu
YMbILW/AEHHOM HapyLleHWUM NpaBua 6e3onacHoCTU BpAa,
/I BO3MOXHO, MNOCKO/IbKY NPpodeccMoHan He MOXeT UX
He npeaBuAeTb, a IETKOMbIC/IEHHOE OTHOLWeHue — 60-
Nlee peanbHO, HO 3aKOHOOAMeslbHaA KOHCMPYKYUSA
amozo 8uda HeocmMopoMHocMu U mak noopasyme-
eaem, 4Ymo /AUUO MOXem CO3HAMeAbHO HAapywdame
npaeunaa, NO3MoOMy-mo OHO U npedsudum 603MOH(-
HOocmb HacmynaeHus nocaedcmeuli. leno B Tom, 4To
cnepoBaHue popmyse «nNpesBuanlb BEPOATHLIN Bpes,
— OTKaXMUCb OT AENCTBUSA, YpeBaTOro MM» BO3MOKHO Aa-
neko He Bcerga. Mo cnpaseasvMBOMYy YTBEPXKAEHWMIO

HUEe ero KOHCTUTYLMOHHbIX MpaB YacTblo TpeTbel cTatbm 217
YronosHoro Kogekca Poccuitckoit ®epepauun» // CNC «KoH-
cynbTaHTMAoC».

6 bypnakosa [. Yto HaZo 3HaTb O Aene Bpaya Enexbl Mucio-
puHoin // TACC. 2018. 29 sawBapsa. URL: http://tass.ru/
obschestvo/4911080. BrnocieacTsum Npurosop 6bin OTMEHEH.
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M.C. FpuHbepra, Takoe cnepoBaHUE UCKNHOUUAO Obl,
Hanpumep, BPaAYebHYID WAN WUHMKEHEPHYH LeATeNb-
HocTb [12, c. 133].

B cBA3M C 3TUM CYMTaEM, YUTO OTHACTM KOPEHb MPOo-
61embl HapyLeHMA NPUHLMMNOB YroN0BHOIO NPaBga, Ko-
TOPble A0/IKHbI OKa3blBATb BAMAHME KAK HA NPaBOTBOP-
YeCcKylo, Tak M Ha NpaBONPUMEHUTE/NIbHYIO AeATeNb-
HOCTb B XO4e peanun3auuu Pas/inyHbIX Mep Yros0BHO-
NpPaBoOBOro BO3AENCTBUA, Onpeaenssa cneumduKry Kax-
A0M 13 Hux [13, c. 8], KpoeTcsa B UCKYCCTBEHHO CO34aH-
HOM KOHKYPEHLMU HOPM M, KaK CneacTBue, pasmbiTum
npesenos peryMpoBaHus.

3.3. Ycnosuem, cnocobeTsyrolwmm 3n1oynoTtpebne-
HWIO YrO/IOBHO-NPABOBbIMM HOPMaMu, ABNAETCA BO3Be-
JeH1e B paHr CaMOCTOATENIbHOIO NPECTYNNeHNA OTAeNb-
HbIX 3/1EMEHTOB COCTaBa HEOCTOPOXKHOIO NPECTYNAEHUA.

TaKoe pelleHMe 3aKoHOAATENA He ABNAETCs (K co-
aNeHuo) eaNHNYHBIM. BblaeneHve cTaauii coseplue-
HUs NpecTynieHns uam Gopm coyyacTua B CaMOCTOS-
Te/IbHble Yro/I0BHO-HaKasyemble AefAHWUA BCTPEYAETCA B
rnaBe o MPecTynieHnsx NpoTue obliecTBeHHON 6e3-
ONacHOCTU. ITO OBBACHAETCA TeM, UYTO «HEKOTopble
BMAbl NOATOTOBUTENLHOM acouManbHOW AeATeNbHOCTU
JIUL, HaCTONbKO OMacHbl, YTO MHTEPECHI 3aLLUTbI FPaXK-
AaH, obuecTBa, rocysapcTBa OT TaKOW AeATe/IbHOCTU
TpebyloT NpUMEHEHMA pelnTesibHbIX Mep Ha bonee
paHHen cTaguu, Koraa To/IbKO CO34at0TCA YCN0BUA AN
coBeplieHuA npectynaeHuin» [14]. C aTum, noxanyn,
HY}XHO COrN1acuTbCA, HO BPAL /I MOXKHO YTBEPXKAATb,
4yTo (XOTb W YMbIW/EHHOE) ynpaBneHWe aBTobycom c
pa3sinumMem B PUCYHKE NPOTEKTOPA WNHbI IEBOTO BHELL-
Hero KoJsieca 3agHel 0cv N0 CPAaBHEHMUIO C OCTasIbHbIMM
LWWMHAMM JAHHOW OCK, NOC/e NPUBIEYEHUS MO JAHHOMY
daKTy K afMUHUCTPATMBHON OTBETCTBEHHOCTM MO 4. 1
cT. 12.5 KoAlN P®, HacToNbKoO onacHo, YTo TpebyeT npu-
MEHEHWA Mep Yro/loBHO-MPaBOBOro BO3AeNCTBMA’,
paBHO KaK M NepeBO3Ka MACCaXXMPOB HA CaMOe/IbHOM
AByxnanybHOM MNOHTOHE, He 3aperucTPUpoBaHHOM B
Poccuiickom peyHom pernctpe mam opraHax ®KY LieH-
Tpa TMMC MYC PP no cybbekTy Poccuiickonn dPepepa-
uMKn®, He roBOPA y>Ke 0 HeKayecTBeHHOMN 06paboTKe UH-
BEHTApA B BaroHe-pectopaHe U 0OHApPYKEeHUU Ha Hem
(MHBeHTape) bakTepuii rpynnbl KALWEYHOM Nanoukm®,

7 Npurosop CoBeTCKOro palioHHOro cyaa r. Bragnsoctoka ot
27 ceHTabpa 2017 r. no geny Ne 1-61/2017. URL: http://
sudact.ru/regular/doc/6JRptEUt8VIc/ (mata ob6pauieHus:
27.02.2018).

8 Mpurosop HUNKHEKAMCKOro ropoAckoro cyaa Pecny6iumkm
TatapcraH ot 23 asrycta 2017 r. no aeny Ne 1-558/2017. URL:
http://sudact.ru/regular/doc/2hP1P0jOcv5C/ (mata obpalie-
HuA: 27.02.2018).

N ecnn He BO3HMKAET COMHEHMA B TOM, YTO Npo-
XOXAeHMe 0byyeHMA B LLeNAX OCYLLLeCTBNEHUA TEPPOPU-
CTUYECKOW JeATenbHOCTM O06O0CHOBaHHO 3anpeleHo
nog, CTPaxoM Ha3HaYeHUA HaKa3aHWA, TO OTHOCUTEIbHO
ny6/IM4HO-NPaBOBOI OTBETCTBEHHOCTM 33 OKa3aHWe
TPAHCMNOPTHbIX YCAYr C HApPYLWEHWEM YCTAaHOBEHHbIX
npaBuA TaK CKasaTb Henb3A. Ecim B ogHOM ciyyae cyf,
Haxo4WT OCHOBAHWA ANA NPU3HAHWA NLA BUHOBHbIM B
nepeBO3Ke MacCa’KMPOB HAa CamoAeNbHOM AByXnanyb-
HOM MOHTOHE, He 3aperncTpMpoBaHHOM B Poccuitckom
peyHom perucTpe nam opraHax ®KY Llentpa TMMC MYC
Poccuum no cybbekTy Poccuitickoit Pepepauuu, To B Apy-
FOM — «CyZ anennAuMOHHOM MHCTAHLMMU HE MOXKET COo-
rNacuTbcAa C A0BOAAMM anennsauMOHHOro npeacrasne-
HWA 0 HE3aKOHHOCTW ONpPaBAATE/IbHOIO NPUroBopa B OT-
HoweHuu I'. 1 4OCTaTOYHOCTM A0Ka3aTeNbCTB BUHOBHO-
CTW nocnegHero B NPecTynjieHuu, NpeaycMoTPEHHOM
Y. 1 cT. 238 YK P®, nocKosibky 06bEKTOM AaHHOrO CO-
CTaBa NPecTynieHna ABAAIOTCA YCYyrKn, He OTBevatowue
TpeboBaHMAM 6€30MaCHOCTU KU3HU WM 340POBbA MO-
Tpebutenen, a ycayramu npusHaeTca npefocTaB/ieHme
MeAMLMHCKUX, CaHUTAPHO-3MUAEMMNONOTUYECKMX, Obl-
TOBbIX, TPAHCMOPTHbIX U UHbIX YCAYT, NONb30BaHME KO-
TOPbIMM CO34A€T peasnibHyl OMACHOCTb ANA KU3HU U
340poBbsA notpebutens. Mpu 3Tom cam no cebe ¢dakT
OKa3aHMA TaKWUX YCNYr He BCerga co3faeT peasibHylo
OMacHOCTb A/ }KMU3HWU U 340pOBbA NoTpebuTenelt, B To
BPEMS KaK Hannume AaHHOro obcToATeNbCTBa ABASAETCA
o0b6sA3aTeNbHbIM MPU3HAKOM COCTaBa MpPecTynieHus,
npegycmoTpeHHoro 4. 1 ct. 238 YK P®. YronosHyto oT-
BETCTBEHHOCTb ANLA, OKasblBalowero ycnyry B cdepe
TPaAHCMOPTHBIX YCAYT HA BOAE, NO AAHHOW CTaTbe BAEKYT
He ntobble HapyLeHus, a N1Lb Te, KOTOPble NMOBAEKAN
CyLLEeCTBEHHOE ylemaeHue npas notpebutenei n cau-
AeTebCTBYIOLME O A0CTAaTOYHO BbICOKOW CTeneHn 06-
LLLeCTBEHHOM ONACHOCTU ANA }XU3HW U 340Pp0BbA NOTpe-
6uTens, gaHHoe npectynieHue cosepliaeTcs B popme
AeNCTBMA NyTem BBeAEHWUA MBO AOCTOBEPHO YCTAaHOB-
NIeHHOro HaMepeHUA BUHOBHOTO INLLA BBECTU NOTpebu-
Tensa B 3abnyxAeHWe OTHOCUTENbHO KayecTBa YCAyru,
peanbHO NpeAacTaBAAOWEN ONACHOCTb ANA €ro KU3HU
“An 300poBbA» ™Y,

% Mpwurosop KnpcaHoBCKoro palioHHoro cyaa TamboBcKow 06-
nactm ot 11 ceHtabpa 2017 r. no geny Ne 1-85/2017. URL:
http://sudact.ru/regular/doc/K1TLbBbmr5VQ/ (pmata o6pa-
weHua: 27.02.2018).

10 AnennsuMoHHOE nocTtaHossieHue KemepoBckoro o6nact-
Horo cyaa oT 1 ceHTabpa 2017 r. no aeny Ne 22-3924/2017.
URL: http://sudact.ru/regular/doc/CxNCskYEOPIc/ (naTta 06-
paleHun: 28.02.2018).
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B pe3synbTaTe CN0OXKMBLUErocA B HacToALLee Bpems
YFrONOBHO-NPaBOBOr0 PEryiMpoBaHMsa CybbekT npous-
BOACTBA paboT MM OKasaHMA ycayr nonagaeT B cUTya-
LMI0 HE3HAHMA TOrO, NOB/IEYET ero NOBeAEeHME Yronos-
HYIO WUAWN ASMWHUCTPATUBHYIO OTBETCTBEHHOCTb M6O
OHa byaeT nckatoYeHa BooblLue. MpUMeHUTENbHO K AaH-
HoMmy Te3ucy ewe B 1970-x rr. M.C. FpuH6epr nucan, yto
YCNOBMSA, B KOTOPbIX }KMUBYT U paboTatoT Ntoan, pe3Ko ms-
MEHWINCb, CTAaNIN ropasao 6osee CNOXKHbIMUI, @ UX NCK-
XUYecKme crnocobHocTn B obLiem M LEenom OCTaauch
NPeKHUMM, TaKUMU XKe, KaK U CTO, U ABECTU NEeT HA3ay,
[15, c. 73]. Y10 XapaKTepHO, Noc/sie yKasaHHOro nepnoaa
YKe MPOLLIO 3HAYUTENIbHOE BPEMSA, @ TEXHONOTNYECKMI
npouecc NPoABUHYACA MHOFOKPATHO Bnepes, 4To He
CKaXKeWb O MCUMXMKe 4enoBeka. MMosTomy npobnema
HEeCoOTBETCTBUA NCUXOPU3NONOTMYECKUX JAHHbIX YENO-
BeKa CNOXKMBLUENCA 0B6CTaHOBKE TaK¥Ke cTana bonee ak-
TyanbHoN. OTCl04a U AOMMHUPYIOWAs HeonpeaeneH-
HOCTb B €€ OLLeHKe CO CTOPOHbI CybbeKTa NpaBoOTHOLE-
HUA M, KaK cneacTene, ycyrybmsluasacs HecnocobHOCTb
OLEHOYHOM TEOPUUN BUHbI O6BACHUTD BMEHEHME OTBET-
CTBEHHOCTU B OTAE/IbHO B3ATbIX C/IyYanX.

OZHMM U3 TaKMUX NPoABAEHMUI 0603HAYEHHOM Npo-
6nembl Asnsaetca 4. 1 cr. 238 YK PO, KoTopasa no naee
OOJI)KHA pacCMaTpPMBaTbCS HE KaK CAaMOCTOATE/IbHbIN CO-
CTaB NPEecCTyNnaeHus, a KaK 3/IeMeHT COCTaBa HEOCTOPOXK-
HOro MpecTynaeHuns. YMbIWNeHHOe HapyLweHWe npaBua
6€30NacHOCTN UM OKasaHue ycayru (BbiNoSHEHWE pa-
60Tbl), He oTBevalolein TpeboBaHMAM He3onacHOCTH,
Nnpu OTCYTCTBMM BOJIEBOTO OTHOLLEHWUA K NOCNEACTBUAM
(*kenaHue nx HacTynneHus) — aTo deAHue B NpecTynie-
HWM, COBEPLLUAEMOM [10 /1€2KOMBbIC/UIO, COCTaB KOTOPOro
OOJ/IKeH 6bITb CKOHCTPYMPOBAH Kak MaTepuasibHbIn.

B KauyectBe AOMO/NHUTE/IbHOW UAMOCTPALLUN CKa-
3aHHOrO NPeANOJIOKMM, YTO HOPMA, NPeAyCMOTPEHHAnA
4. 1 cT. 185 YK P® «3noynotpebneHus npu smuccum
LeHHbIX bymar», byLeT CKOHCTPYMpOBaHa aHaNOMMYHO
4. 1 ct. 238 YK P® — nocnepctema B BUAE KPynHOro
ywepba 6yayT BbiBEAEHbI 33 PAMKKU COCTaBa, nepecrta-
HYT ObITb €r0 KOHCTUTYTUBHbIM 3/IeMeHTOM. B aTom cay-
Yae yronoBHO-MPaBOBOM 3anpeT CTaHeT MAEHTUYHbIM
aAMWHUCTPATUBHO-NPABOBOMY, YCTAHOB/JIEHHOMY B
cT. 15.17 KoAll P® «HepnobpocoBecTHas amuccuA LeH-
HbIX Bymar». O4eBMAHO, YTO TOrAa XapakTep nybanMyHo-
NpaBoOBbIX MNOC/NEACTBUIA B C/lydae HaAPYLEHW npwu
3MMCCUMN LeHHbIX Bymar, c 04HOM CTOPOHbI, byaeT Heuns-
BECTEH BMHOBHOMY (HapyweHue npuHyuna npasosoli
onpedeseHHoCMu), C APYrol CTOPOHbI, AacT BO3MOMXK-
HOCTb MPABOMPUMEHUTENIO CAMOCTOATE/IbHO U NPOU3-
BOJIbHO BbIOMpPATh BMA TaKOI OTBETCTBEHHOCTY (3/10YyM0-
mpebsrieHue npasom).

ISSN 2542-1514

Moskanyi, e AMHCTBEHHbIN CNyyald, Koraa Haauuume
aHanornyHbix 3anpetos B YK PO 1 KoAlN PO moxkeT 6bITb
NpPWU3HaHO 060CHOBAHHbIM, —3TO BO3MOXHOCTb NpuB/e-
YeHUs K agMMHUCTPATUBHON OTBETCTBEHHOCTU TOJIbKO
IOPUANYECKUX ML, YAaYHOE pelueHne MOXKHO Habnto-
[aTtb B Hopmax cT. 171.2 YK P® un cT1. 14.1.1 KoAll PO —
«He3aKoHHble opraHM3auMa U NpoBefeHMe a3apTHbIX
Urp», — KOr4a 3a NpaBoHapyLeHMe, aHaNorMYHoe npe-
CTYNNEHUIO, K agMWHUCTPATMBHOM OTBETCTBEHHOCTU
MOXET BbITb NPUB/IEYEHO TONILKO IOPUANYECKOE NLLO.

4. BOo3MOXXHOCTb Bblbopa ABYX BMAOB Ny61UUYHO-
NpPaBoOBOMA OTBETCTBEHHOCTU KaK MpeanocbiiKa 3/10-
ynotpe6neHua npasom

CnpaBeg/iMBbIM MOKET MOKA3aTbCA BO3paXKeHue
O TOM, YTO MEepPeHOC Yro/I0BHOW OTBETCTBEHHOCTWU 3a
HapyLlleHua npasua 6e30nacHOCTM NpPU NPOU3BOACTBE
paboT UM OKasaHUK ycayr Ha bonee paHHWe cTaann by-
AT UMETb TOJIbKO NOMOXUTENbHbIN 3ddeKT, cbirpaeTt
CYLLECTBEHHYIO TMNPEBEHTMBHYIO pPOAb W MOMOXKET
NpeaoTBPaTUTb TAXKKME NOCNeACTBMA, O4HAKO He cle-
AyeT 3abblBaTb, YTO MPABOBOE PErYIMPOBAHME AOIKHO
OTBeYaTb NPUHUMNY NPaBOBOM OnNpeseneHHOCTU. Bo-
NpPOoC 0 BO3MOXHOCTU NepeHOCa Yro/I0BHOW OTBETCTBEH-
HOCTM Ha 6onee paHHME CTaguKM cOBepLUeHUa obuwje-
CMBEHHO 0NacHO20 AEAHUA 3aCNYKMBAET BHUMAHMA, HO
B TAKOM C/ly4ae AeaHne A0KHO 6biTb AeNCTBUTENbHO
06LecTBEHHO OMacHbIM (MpecTynaeHnem), a He TO/IbKO
Wb NPOTMBOMNPABHLIM (aAMUHUCTPATMBHLIM NpPaBO-
HapyleHMeM), Kpome Toro, HeobxoamMmo cobaaatb U
CUCTEMHOCTb MPABOBOrO PEry/IMPOBaHUA — eC/iM 3aKo-
HoAaTeNb MPUHSAN pelleHne YCTaHOBUTb YrONI0BHYIO OT-
BETCTBEHHOCTb (6€3 agMWHUCTPATUBHOW MNpeanLmm)
3a NepeBO3Ky NaccakMpoB Ha aBTOMObUIe ¢ HeHopMa-
TUBHbIM NPOTEKTOPOM LUMH, TO HYXKHO UCK/THOYMTH 3@ 3TO
aAMUHUCTPATUBHYIO OTBETCTBEHHOCTb, U HAa060pPOT.

B npoTMBHOM cnydYae HeobXxoaMmo roBopwuTb O
TOM, YTO HOPMOTBOPEL, CO34aET NPeANOCbIIKK ANA 3/10-
ynotpebneHma npasom (Npu BO3MOXKHOCTM Bbibopa
ABYX BUAOB Ny6ANYHO-NPaBOBOM OTBETCTBEHHOCTM Npa-
BOMPUMEHUTENb BbIBUPAET 6o1ee penpeccmBHYIO — yro-
NIOBHYIO).

BO3MOKHOCTb MPOM3BONLHOIO Bbl6Opa Mexay
ABYMA BMAAMM NyBANYHO-MPABOBON OTBETCTBEHHOCTU
He cooTBeTCTBYeT M 3aga4am YK PO (oxpaHa npas u cBo-
604, yenoBeKa W rparkaaHuWHa), KoTopble BO B3aMMO-
CBA3M C HAa3HAYeHMEeM YrosI0BHOMO CyZ0Npon3BOACTBa
(3awWwmTa AMYHOCTN OT HE3AKOHHOIO N HEOHOCHOBAHHOIO
006BMHEHWA, OCYKAEHUA, OFPaHUYEHUA ee NPaB U CBO-
604) HanpaBneHbl Ha WMCKAOYEHME Cay4aeB 3/10yno-
TpebaeHWA yroNoBHbIM NPaBOM.

44

Law Enforcement Review
2018, vol. 2, no. 2, pp. 40-47



MpasonpumeHeHue
2018.T. 2, Ne 2. C. 40-47

ISSN 2542-1514

Ycnosuem, NO3BONAIOLLMM Ceg0BaTeNO UAN cyay
NPUMEHATb YFO/IOBHbIN 3aKOH, UFHOPUPYA ero 3ajauu,
ABnAeTcA HecobnogeHUe NPUHLMINOB NPABOBOM onpe-
OEeNeHHOCTU M CUCTEMHOCTU NPABOBOMO PEry/IMpoBaHMs,
KOTOpoe MPOosBAAETCA: a) B CyWecTBOBaHWMM 60abLIOrO
yncna Hopm, NpPeaycMaTpPMBatOLLMX OTBETCTBEHHOCTL 33
aHaNorMYHble AeaHna u He audbodepeHLMpyowmx ee; 6)
B OMMCaHMM NPU3HAKOB 3/1IEMEHTOB COCTaBa NpecTynne-
HWA, B YaCTHOCTU CYOBEKTUBHOM CTOPOHDI, TaK, YTO Npa-
BOMPUMEHUTENIb MOXKET MOHUMATb UX B yA06HOW anA
ceba nHTepnpeTauun. B sTnx cayyanx anoynotpebneHune
NPaBoOM MNPOABAETCA B MEHbLUEN CTENEHW.

Haunbonee ApKMM npossBieHMEM HA3BAHHOIO Mpa-
BOBOrO ABJIEHWA BbICTYNAeT BO3MOXHOCTb Bbl6opa
MeXay BMAAMWU NyBAMYHO-NPAaBOBOIN OTBETCTBEHHOCTM:
YroNI0BHOM U aAMUHUCTPATUBHON. YCNoBUAMMK, NO3BONA-
OLLMMM TaKUM 06PA3OM NMPUMEHATb 3aKOH, ABASAIOTCA He-
COFNacoOBaHHOCTb Pa3HOOTPAC/EBLIX HOPM, MPOABAAD-
LLAACA B TOM, YTO aHaIOTMYHble AESHUSA 3anpeLLeHbl Kak
YK P®, Tak 1 KoAl P®. OTyactn 310 06YC/NIOBNEHO U TEM,
4YTO 3aKOHOAATe/Nb BO3BOAMT B PaHI CaMOCTOATENbHOTO
npecTynieHna AeaHna, KoTopble AOKHbI NPU3HaBaTbCA
YacTbo HEOCTOPOXKHOIO NPECTYNHOro NOCAraTeNbCTBA.

Mbl MOXeM CKaszaTb, YTO 310ynoTpebieHne Hop-
MaMM Yro/IOBHOTO MPaBa — 3TO YacTb POCCMICKON Npa-
BOBOWM AeNCTBUTENIbHOCTM, OHO BbIpAXKaeTcs B npume-
HEHMM YrONOBHOIO 3aKOHa B HapylleHue onpeaesieH-
HbIX ANA Hero 3agad (cT. 2 YK PO, cT. 6 YIK P®) 1 cTaHo-
BMUTCA BO3MOXHbIM BC/eACTBME HecobntoaeHUA NpPUH-
LMMNOB NPaBoOBOM ONpeAeNeHHOCTU U CUCTEMHOCTM Npa-
BOBOIO pery/iMpoBaHus.

5. 3aknioueHue

MoAbITOXKMBAA U3NOKEHHOE BbILIE, Mbl HE MOXKEM
He OTMETUTb, YTO CyLLECTBYIOLLMI GEeHOMEH 310ynoTpeb-
NIeHNs HeobXoAMMO UcCNefoBaTb U MPUMEHUTENBHO K
Apyrum chepam yrosioBHO-NPaBOBOM OXPaHbl U BbIAB-
NATb ycnoBuA, cnocobeTBytoLLme 3Tomy. B cBotO ouepesb,
nogHMMaeman npobaema HocUT B Bonbluelt mepe 3aKo-
HOZATE/NbHbIN XapaKTep NPOUCXOXKAEHWUA, a NPaBoNpu-
MEHUTENb NINLWb OKA3bIBAETCS B YCNOBUAX, KOrga Aen-
CTBOBATb MHbIM 06Pa30M y HEro NPocTo HET BO3MOXHO-
cTn. M36bITOYHOCTL YrOJI0BHO-NPABOBOrO pery/MpoBsa-
HMA 3a4acTyto CO34aeT BNOSHE 0OOCHOBAHHbIE C/IOXKHO-
CTW Ha NPaKTUKe, a 310ynoTpebaeHne yrosoBHbIM 3aKo-
HOM HauMHaeTCA eLle Ha cTaguun ero GopMMpPOoBaHUA.
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