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The subject. The article is devoted to analysis 
of abuse of public rights in the sphere of 
crim-inal prosecution for violation the safety 
rules.  
The purpose of the article is to identify the 
condition and prerequisites for abuse of 
public rights in the sphere of criminal 
prosecution for violation the safety rules.  
Methodology. The authors use theoretical 
analysis and synthesis as well as legal 
methods including formal legal analysis, 
interpretation of legal acts and adjudications.  
Results, scope of application. It is proved that 
such abuse is the application of the criminal 
law in controversy with its specific tasks, 
established by the interrelated provisions of 
art. 2 of the Criminal Code of the Russian 
Federation and art. 6 of the Criminal 
Procedure Code of the Russian Federation. 
The possibility of applying criminal law to the 
detriment of the pro-tected interests of 
citizens and in violation of constitutional 
principles is due to a number of factors: first, 
the blurring of the limits of criminal law 
impact in the field of security in the 
production of works or services, and 
secondly, the lack of isomorphism of criminal 
law norms providing for liability in the named 
sphere of public relations and, as a 
consequence, the lack of coordination of 
sectoral norms.   
Conclusions. Conditions for abuse the 
public rights in criminal sphere indicate 
that the leg-islator ignores the requirement 
of systematic legal regulation, since 
identical offenses can receive both criminal 
law and administrative legal assessment.  
 

 

1. Introduction.  

The Constitution of the Russian Federation declares that the exercise of the rights and 

freedoms of man and citizen must not violate the rights and freedoms of others (Part 3, Article 17), 

and also equality before the law and the court (Part 1, Article 19). The provisions of the European 



Convention for the Protection of Human Rights and Fundamental Freedoms cannot be interpreted 

as meaning that any State, any group of persons or any person has the right to engage in any activity 

or to perform any acts, aimed at the abolition or restriction of the rights and freedoms recognized in 

the Convention to a greater extent than is provided for in the Convention (Article 17).  

These interrelated provisions form the general legal principle of the inadmissibility of abuse 

of the law, which is nevertheless more often spoken in the context of civil law (and, in civil law, it 

is directly said about the prohibition of abuse of the right (Article 10 of the Civil Code of the 

Russian Federation).  

2. Abuse of law in the implementation of public interest.  

Absolutely true is the utterance of A.Ya. Kurbatov about the fact that "the question of abuse 

of power can arise when both private and public interests are violated in all spheres of legal 

regulation" [1, p. 37]. This idea is supported by MA. Kaufman, who as a statement of the issue 

examines some problems associated with the abuse of criminal law [2]. We are absolutely in 

solidarity with the scientist and that the abuse of law is possible in the sphere of criminal law 

influence [3-9] and, in continuation of the discussion that began, we note that one of the most 

vulnerable criminal laws is the scope of security in the production of works or the provision of 

services.  

3. The causes of the proliferation of abuse of the law in the field of security in the 

performance of work or the provision of services.  

This situation is due to several factors.  

3.1. First, the criminal-legal impact in the field of security in the production of works or the 

provision of services does not have clearly defined limits. This is reflected in the fact that similar 

offenses receive different qualifications, and not only within the Criminal Code. Such "free" 

application of the law became possible due to inconsistency between the criminal law norms.  

Responsibility for crime essentially similar in this area provides a large number of rules 

(articles 143, 216, 217, 23 8 269 CC RF et al.). These crimes are, as a rule, constructed in the same 

way - reckless crimes with material composition [10].  

The available judicial practice testifies that for identical crimes the culprits are condemned 

then the corresponding part of Art. 143 of the Criminal Code of the Russian Federation, Art. 216 of 

the Criminal Code of the Russian Federation or even Art.   109 of the Criminal Code . In this case, 

you can reasonably claim violations of the principles of fairness and equality before the criminal 

law , which is often a concomitant abuse of law . By the form of guilt, and on punitive potential, the 

named crimes are almost identical , however, in the first place, though small, but still differ in their 

sanctions are, secondly, the criminal case on a crime under Part. 1 tbsp. 143 of the Criminal Code 

are subject to a magistrate, part 1 of Art. 216 of the Criminal Code - the district court. Imbalance is 

obvious.  

H he most clearly a violation of the fundamental principles of criminal law is manifested in 

the application of Art.   238 of the Criminal Code, as well as Art. 217 of the Criminal Code. The 

design of the first of these articles makes it possible to prosecute for administrative (in nature and 

nature of the danger) the right of violation - It is virtually impossible to proceed from the boundary 

of Part 1 with Volume 238 of the Criminal Code of the Russian Federation from Art. 6.6 of the 

Code of Administrative Offenses of the Russian Federation "Violation of sanitary and 

epidemiological requirements for catering of the population" and whether from administrative 

offenses in the field of road traffic.  

The same applies to the offense under Part 1 of Art. 217 of the Criminal Code of the Russian 

Federation and the offense for which the Part 3 of Art. 9.1 of the Administrative Code of the 

Russian Federation. It is very difficult to establish the difference between " violation of m safety 

rules ... which could result in death of man "(v. 1, Art. 217 of the Criminal Code) and" violation of 

safety requirements, leading to the emergence of immediate threat to life or health of people "(note 

to Article 9.1 of the Code of Administrative Offenses of the Russian Federation).  



Obviously, it is a legislative art shortcomings when describing the compositions of offenses 

under the named standards, as well as disorders and systemic legal regulation, which are one of 

conditions conducive violation m regulatory guidelines.  

3.2. Secondly, the uncertainty about the form of the guilt of a number of crimes has a 

negative impact on the "cleanliness" of the criminal law regulation. Until now, among scientists 

there is no agreement on what kind of guilt is a crime under Art. 217 of the Criminal Code. Even 

the Constitutional With beats of the Russian Federation did not give a direct answer to the question 

of the applicant whether the challenged norm with the Constitution to the extent that its construction 

involves the possibility of arbitrary determination of guilt form.  

Similar Problems arise in connection with the application of art. 238 of the Criminal Code. 

One of the fairly well-known criminal cases investigated in relation to hematologists M. The court 

sentenced her to two years in prison for committing a crime under Art. 238 of the Criminal Code of 

the Russian Federation, for the fact that after her operation the patient died. If we follow the logic of 

the prosecution, the doctor, while committing crime under Art. 238 of the Criminal Code of the 

Russian Federation, acted deliberately and was aware of the public danger of her actions - 

deliberately incorrectly conducted a bone marrow sampling through a puncture. But in this case, the 

doctor could not have foreseen la inevitable and socially offensive dangerous consequences, and if 

it did not want and their approach, then, in any case, to treat and to s to them indifferently, and then 

it is necessary to talk about a deliberate crime against a person.  

The construction of the offense with a double form of guilt (clause "a" part 2 with v . 238 of 

the Criminal Code of the Russian Federation) , on the one hand , assumes that the professional is 

aware of the public danger of violation of the safety rule, and ( 1)   foresees the possibility of the 

onset of socially dangerous consequences of his act , but without sufficient grounds for doing so, 

arrogantly expects to prevent these consequences (levity) or 2) does not foresee the possibility of 

the socially dangerous consequences of his actions (inaction), although with the necessary care and 

foresight he should and could to foresee them (negligence) [11, p. 58]. It should be noted that 

negligent attitude to the consequences in the described situation with deliberate violation of safety 

rules is hardly possible, since a professional can not foresee them, and frivolous attitude is more 

realistic, but the legislative design of this kind of negligence and so implies that a person can 

knowingly violate rules, that's why it foresees the possibility of consequences. The fact is that 

following the formula "foresee a possible harm - give up the action fraught with it" is probably not 

always the case. According to M.S. Grinberg, such a follow-up would exclude, for example, 

medical or engineering activities [12, p. 135].  

In this regard, we believe that in part s root problems violation of the principles of criminal 

law that should be an occasion and Article impact both on lawmaking and on law-enforcement 

activities in the implementation of various measures of criminal law, defining the specificity of each 

of them [13, p. 8], lies in the artificially created competition of norms and, as a consequence, the 

blurring of the limits of regulation.  

3.3. Thirdly, a condition conducive to abuse criminal legal norms, is the erection of the rank 

of an independent crime of individual elements the composition of a careless crime.  

Such a decision of the legislator is not (unfortunately) single. The identification of the stages 

of the commission of a crime or forms of complicity in independent criminal offenses is found in 

the chapter on crimes against public security. This is due to the fact that "some types of preparatory 

activities of antisocial individuals are so dangerous that protect the interests of citizens, society and 

state from such activities require decisive action at an earlier stage, when only the conditions for the 

commission of crimes [14]. And if there is no doubt that the passage of training for the purpose of 

carrying out terrorist activities is reasonably forbidden under penalty of punishment, then regarding 

the public liability for providing transport services in violation of established rules, one cannot say 

so. The criminal liability of a person, rendering service in transport of services on the water, under 

this article do not attract any violations, but only those that caused a significant infringement of 

consumer rights and testify to a sufficiently high degree of public danger to the life and health of the 

consumer, this crime is committed in the form of an act by introducing or reliably established 



intention of the guilty person to introduce consumer confusion about quality services that really 

represent a danger to his life or health.  

As a result of the current criminal legal regulation, the subject of the production of works or 

services is in situation of ignorance of what will entail if it will lead to criminal or administrative 

liability. Applied to this thesis in the 70s of the last century, M.S. Grinberg wrote that the conditions 

in which people live and work has changed dramatically, have become much more sophisticated, 

and their mental ability in general remained the same, the same as a hundred or two hundred years 

ago. What is characteristic, after a specified period, a considerable time has already passed, and the 

technological process has advanced many times ahead, which cannot be said of the human psyche 

[15, p. 73]. Therefore, the problem of the discrepancy between the psycho-physiological data of a 

person in the current situation has also become more relevant.  

One of such manifestations of the indicated problem is Part 1 of Art. 238 of the Criminal 

Code of the Russian Federation, which should not be seen as an independent crime, but as an 

element of the composition of a careless crime. Intentional violation of safety rules or provision of a 

service (performance of work) that does not meet safety requirements, in the absence of a strong-

willed attitudes towards consequences (desire and x offensive) is an act in a crime committed by 

levity, the composition of which must be constructed as material.  

As a further illustration of what was said suppose that the norm provided for in Part 1 of Art. 

185 of the Criminal Code "Abuses during the issue of securities", will be constructed in a similar 

manner to Part 1 of Art. 238 of the Criminal Code of the Russian Federation - the consequences in 

the form of major damage will be removed from the composition, will cease to be its constituent 

element. In this case, the criminal-legal prohibition will become identical to the administrative-legal 

prohibition established in Art. 15.17 of the Administrative Code of the Russian Federation "Unfair 

issuance of securities". Obviously, then, the nature of public legal consequences in case of 

violations during the issue of securities, on the one hand, will be unknown to the perpetrator 

(violation of the principle of legal certainty ), on the other hand, will enable the law enforcer to 

independently and arbitrarily choose the type of such liability (abuse of right).  

Perhaps the only case in which the presence of similar prohibitions in the Criminal Code and 

the Administrative Code may be deemed justified - it is an opportunity of bringing to administrative 

responsibility of legal persons only. A successful solution can be observed in the norms of Art. 

171.2 of the Criminal Code and Art. 14.1.1 of the Administrative Code of the Russian Federation 

when for an offense similar to a crime, only a legal entity can be brought to administrative 

responsibility .  

4. Possibility of choice of two kinds of public and legal responsibility as a 

prerequisite of abuse of rights.  

It may be justified that the transfer of criminal liability for violations of safety rules in the 

production of works or the provision of services to earlier stages will only have a positive effect, 

play a significant preventive role and help prevent serious consequences, but it should not be 

forgotten that legal regulation should answer the principle of legal certainty. The question of the 

possibility of transferring the criminal liability at the earlier stages of committing socially 

dangerous acts of merit, but in this case the act must be really socially dangerous (the crime), and 

not only illegal (administrative offense), in addition, must be observed and systematic legal 

regulation - if the legislator has decided to establish the criminal responsibility (without 

administrative prejudice) for the carriage of passengers in a car with deviant tire tread, it should be 

excluded for this administrative responsibility, and vice versa.  

Otherwise, it is necessary to say that the legislator creates the prerequisites for the abuse of 

the right (if the choice of two types of public legal responsibility is possible, the law-enforcer 

chooses a more repressive - criminal).  

The possibility of an arbitrary choice between two types of public legal responsibility does 

not correspond to the tasks of the Russian Criminal Code (protection of human and civil rights and 

freedoms), which, in conjunction with the appointment of criminal proceedings (protection of a 



person from an unlawful and unfounded charge, conviction, restriction of rights and freedoms) are 

aimed at eliminating cases of abuse of criminal law.  

Condition that allows the investigator or the court to apply the criminal law, ignoring his 

task to comply with the principles of legal certainty and system of legal regulation, which is 

manifested as: a) the existence of a large number of norms providing liability for the same acts and 

does not differentiate it; b) there are no elements of the offense in the statement, in particular, the 

subjective side, so that law enforcers can understand them at your own interpretation. In these cases, 

abuse of rights is less apparent.  

We can say that the abuse of the norms of criminal law is part of the Russian legal reality, it 

is expressed in the application of the criminal law in violation of the tasks defined for it (Article 2 

of the Criminal Code of the Russian Federation, Article 6 of the Code of Criminal Procedure) and 

becomes possible due to non-compliance with the principles of legal certainty and the systemic 

nature of legal regulation .  

5. The conclusion.  

Summarizing the above, we should note that the existing phenomenon of abuse needs to be 

investigated in relation to other areas of criminal-legal protection and to identify the conditions 

conducive to this. In turn, the problem raised is to a greater extent the legislative nature of origin, 

and the law-enforcer is only in a situation where there is simply no other way to act otherwise. The 

redundancy of the criminal law regulation often creates well-founded complications in practice, and 

the abuse of the criminal law begins at the stage of its formation.  
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