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The subject. The article deals with the problem of mandatory replacement of punishment,
not related to imprisonment, with more stringent measures of state coercion due to mali-
cious evasion from serving the applicable penalties.

The purpose of the article is to identify the criteria for replacement of punishments to more
severe one, including multi-stage replacement.

Methodology. The author uses the method of analysis and synthesis, as well as formal legal
method and dialectic approach.

Results. The most vivid embodiment of the principle of the economy of repression is the
provision of the courts the possibility of using alternative types of punishment that are al-
ternative to deprivation of liberty (from fine to forced labor). Obviously, the economy of
repression should be conditional.

The economy of repression always involves a certain risk, which is, first of all, a threat to
evade the convict who is serving the least repressive measure of influence. Consequently,
the application of the most lenient repressive measure of state coercion must be compen-
sated by the mechanism for ensuring its implementation.

In the Criminal Code of the Russian Federation, the legislator uses different formulations that
exclude a uniform solution to the question of a multi-step replacement of punishments.

It requires a change in the provisions of federal laws that are not related to criminal law, as
well as by-laws that transfer the replacement of punishment in the form of a fine and man-
datory works with a more severe punishment from imperative to dispositive - contrary to
the direct requirements of the criminal law.

Conclusions. The legislative decision on the obligation of replacement should be clear and
uniform. The current approach of the legislator is not justified, since the reality of replace-
ment in determining the malicious evasion of the convicted person from serving the pun-
ishment assigned to him should be the same regardless of the type of punishment served
and should not become an automatic substitute, otherwise the court is deprived of the op-
portunity to fully and comprehensively investigate the issue of the expediency of such a
replacement in terms of the reasons for committing this violation of the regime and the
achievement of the objectives of criminal punishment.
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Evasion of the convicted person from the sentenced punishment should always lead to neg-
ative consequences for him, however, the institution of substitution of punishment for
stricter ones does not meet this requirement.

1. YcnhoBuA aKOHOMUM penpeccum

Hanbonee ApKMM BOMNOLEHMEM peanusaumum
NPMHLUMNA 3KOHOMMUMU PENpeccuu BbICTyMnaeT npeao-
CTaB/leHWE CyAam BO3MOMKHOCTU NPUMEHEHUA anbTep-
HaTUBHbIX NMLWEHU0 cBoboabl Bonee MArKMX BUAOB
HaKasaHuA (oT wTpada 40 NPUHYAUTENbHbIX PaboT).
OYeBMAHO, YTO SKOHOMMA PENpPECcCUN LO/IKHA HOCUTb
ycnosHolli xapakmep. C 0AHOM CTOPOHbI, Ha3HaYeHWe
HaKas3aHuA, NPMMEHEHWe APYrol Mmepbl YroJoBHO-Npa-
BOBOro BO3JENCTBMA — BCerga MporHocTuYeckan aes-
TenbHOCTb. Henb3Aa cornacutbca ¢ 3.J1. CuaopeHKo B
TOM, YTO «METOL0/10rMYECKN HEBEPHO CTAaBUTb NpoLLecC
Ha3HaYeHWA HaKasaHWsA B 3aBUCMMOCTb OT NPOrHO30B
6yayluero noseseHUs BUHOBHOro. Takol noaxon, He 3a-
CTpaxoBaH oT oWnbOK 1 cybbekTnBM3ma» [1, c. 266]. Cy-
AOM OLEeHMBAeTCA BEpPOATHOCTb AOCTUMKEHUA Lenen
YrONOBHON OTBETCTBEHHOCTM (HaKasaHuA), rapaHTUu
daKTUYECKOW peanmsaunmn npumeHsemol mepbl. Coob-
pa3HO LLeAn BOCCTAHOBNEHUA COUManbHOM cnpaBeaan-
BOCTW CO3JatOTCA YC/I0BUA AN MAKCMMaAIbHO BO3MOMXK-
HOrO YCTPaHEeHWs BUHOBHbIM BPEAHbIX NOCNeACTBUM CO-
BEPLWEHHOrO MM aeAanus. C Apyroit CTOpoHbl — 3KOHO-
Mus penpeccumn gcezda npednosnazaem onpedesieHHbIl
PUCK, 3aK/IloYaloWwminca, Npexae BCero, B yrpose yKo-
HEHMSA OCYKAEHHOro OT OTbbIBaHMA HauMeHee penpec-
CUBHOM Mepbl Bo3aencTeuA. CnegoBaTtebHO, NpUMeHe-
HWe Haunbonee WapALEN PenpeccMBHOW Mepbl rocy-
[APCTBEHHOrO MPUHYXKAEHUU OOMHKHO KOMMEHCUPO-
8ambcA MexaHu3mMom obecrieyeHus ee peaausayuu
(BNNOTbL A0 YCTAaHOBAEHWMA BO3MOMKHOCTM 3aMEHbl M3-
6paHHOM mepbl Ha bonee cTporyto U (MAKU) KPUMUHANK-
3aumm Hanbonee onacHblx GOPM YKIOHEHUA OCYKAEH-
HOro OT OTObIBaHWA COOTBETCTBYIOWEN Mepbl BO34eN-
cTBUA).

2. NpoTMBOpEUnA 3aKOHOAATENbCTBA B chepe 3a-
MeHbl HaKa3aHuA

MIMeHHO nNpu 3ameHe HaKasaHus 6osnee cTporum
NPUMEHAETCA CaHKLMA HOPMbl YroJ0BHOro npasa [2,
c. 75-76]. B niuTepaTtype oTmeyaeTca onpeaeneHHasn He-

1 YronosHblit KogeKkc Poccuiickon Peasepauymn ot 13 mioHA
1996 r. Ne 63-d3 // CobpaHue 3akoHOAaTeNbCTBa Poccuiickoi
Pepepaumn. 1996. Ne 25. Cr. 2954.

2 YroNoBHO-UCMONHUTENbHBIN KogeKc Poccuitickoit depepa-
umm ot 8 aHBapa 1997 r. Ne 1-®3 // CobpaHue 3aKkoHOAaTE b~
ctBa Poccuiickon degepaumm. 1997. Ne 2. Ct. 198.

JIOTMYHOCTDb, AONYLLEHHAA NPU KOHCTPYUPOBAHUM HOPM
0 3aMeHe HaKasaHuA 6osee TAXKMM Buaom [3, c. 13].
ObpalaeT Ha cebs BHMMaHME Henoc/neaoBaTe/IbHOCTb
33aKOHOZATEeNA NpU peLleHnn Bonpoca 06 0bsa3aTenbHo-
CTW 3ameHbl HaKasaHuA bonee cTporum. Ecam npumeru-
TeNbHO K WTpady, 06a3aTeNnbHbIM U NPUHYAUTENbHbBIM
paboTam (4. 5 cT. 46, 4. 3 cT. 49, u. 6 cT. 53.1 YK P®?Y) B
YroNOBHOM 3aKOHe ynoTpebnseTcA C/I0BO «3aMeHs-
emcsA», 4TO npeanonaraer o6s3aHHOCTb Cyaa Ocylue-
CTBUTb NOA06HOE yXKecToueHMe KapaTeNbHOro BO3ael-
CTBWA, TO B C/ly4ae 3/10CTHOTO YKIOHEHUA OCYXKAEHHOTO
OT OTObIBAaHMA HAKa3aHWSA B BUAE UCMIPaBUTE/IbHbIX paboT
W orpaHuyeHuns ceoboabl cys Moxem 3aMeHUTb HeoTObI-
TOe HaKasaHue bonee ctporum (4. 4 c1. 50, 4. 5 cT. 53 YK
P®). MonoxeHne nuwb ycyrybnsetcs HecoBnageHUem
$OpMYNMPOBOK B Pa3NINYHbIX HOPMATUBHbIX aKTax.

Tak, BONpocbl UcnonHeHUA WwTpada B HacTosALee
BpeMA pPeryanpyrloTca Tpemsa 3aKOHOAATeNbHbIMKU aK-
Tamu: YK PO, YUK PD? n degepanbHbiM 3aKOHOM OT
2 okKTAbpa 2007 r. No 229-03 «0O6 mMcnonHUTENbHOM
npoussoactee»®. Mpn 3TOM NONOMKEHWNA Ha3BaHHBbIX 3a-
KOHOB NPOTMBOPEYaT APYr APYrY, YTO NPUBOAUT K NOAB-
NeHNo Hepaspewnmbix npobnem B NpaBonpuMeHU-
TeNbHON AeaTenbHocTU. MNo-pa3HoMy paspeluaeTca 8o-
npoc 06 obazamensHocmu 3ameHbl wmpaga 6onee
CTPOrMm HakasaHuem. Bu. 5 cT. 46 YK P® rosopwuTtca, 4To
B C/ly4ae 3/10CTHOTO YK/JIOHEHWA OT ynnatbl wTpada,
Ha3HAaYeHHOro B Ka4yecTBe OCHOBHOIO HaKa3aHus,
wTpad 3ameHsemcs WHbIM HaKasaHuem. YUK PO B
CT. 32 4. 2 06A3bIBAET B TaKMX C/AyYasax cyaebHbIx npu-
CTaBOB-UCNONHUTENEN HAaNPaBAATb B CyA NpeacTaBie-
HWe 0 3ameHe WTpada ApyrMm BUAOM HaKasaHua. Oa-
HaKo, B n. 14. 10 cT. 103 PegepanbHoro 3akoHa «06 umc-
No/sIHAUTENIbHOM NPOM3BOACTBEY» MPAMO YKa3blBaeTCs Ha
B803MOXHOCMb OMKA3a CyAa B 3aMeHe WTpada Apyrum
BMAOM HaKasaHuA.

Kak BepHo nuwert A.M. CKknba, «oTMeYeHHble KoJi-
IN3MM NPUBOAAT K TPYAHOCTAM B MPaBONPUMEHUTEb-
HOW AeATeNbHOCTU U B TEOPUM PACCMATPMBAEMbIX OT-

3 PepepanbHblit 3aKOH OT 2 oKTABpPA 2007 r. Ne 229-d3 «06
ucnonHuTenbHoMm npoussoactee» // CobpaHue 3akoHoAa-
TenbctBa Poccuitckoit depepaummn. 2007. Ne 41. Ct. 4849.
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pacnei npaga, a OTCyTCTBUE eaAnHON no3nuumn B YK PO,
YUK PO un YMK PP B 4acTM MCNOAHEHUA YrONOBHOIO
HaKasaHuA B BMAe wTpada MOXKET NPUBECTU K CUTYa-
LMK, KOraa B OTAE/NbHbIX pernoHax Poccum npakTuka
€ro UCNOJIHEHNA MOKET CU/IbHO pas3anyaTtbea» [4].

Tem 60/1€e HeMb3A COrNAacUTbCA C MHEHUEM O TOM,
yto dPepepanbHbI 3aKOH «O6 MCNONHUTEIBHOM NPOU3-
BOACTBE» «KMMEEeT NPMOPUTETHOE 3HAYEeHUe» Mo BONpPO-
CaM ycnosuit U nopagKa 3ameHbl wrtpada Apyrum Bu-
AOM HaKasaHuAa [5]. Hopmbl YUK P® n depepanbHoro
3aKoHa «06 MCNONHUTENBHOM NPOM3BOACTBE» He Ay6-
JIMPYIOT 1 He pa3BumBatoT nonoxerHna YK P® o nocnes-
CTBUAX YKNOHEHMA OT oTObiBaHMA wTpada, a BOCnon-
HAOT Npobenbl YK PO, sBnaschb, No cyTu, yrosoBHO-Npa-
BOBbIMMW NPeAnUCaHUAMM.

TpebyeT nsameHeHus n n. 60 MHCTpyKuumn no opra-
HU3aLMWN UCNONHEHWNA HaKa3aHWIA U Mep YrON0BHO-Npa-
BOBOro xapaKkTepa 6e3 usonaumm oT obuiectsa’, co-
r/1aCHO KOTOPOMY 8 Csly4Yae omKa3a cyda 8 3ameHe 06s-
3amesbHbIX pabom Opy2um 8UOOM HAKA3AHUS HOBOE
npeacTaBneHMe B CyA HanpasAAeTcA Nocsie coseplue-
HUA OCYXAEHHbIM NOBTOPHOIO HapyLleHUA nopAgKa v
YCNOBWI OTObIBAaHUA HAaKa3aHWUA. Tem caMblM NOA3aKOH-
HbI HOPMATUBHbBIN aKT NepeBoAMT 3aMeHy HaKasaHuA
B BuAae 0b6sa3aTesibHbIX paboT 6osiee CTpOrMm HaKasa-
HMEM M3 UMMEepPaTUBHbIX B pa3pal AUCNO3UTUBHbBIX —BO-
npekun TpeboBaHnAm 4. 3 cT. 49 YK PO B cnyyae yctaHOB-
NIeHUA CYOM NPU3HAKOB 3/10CTHOMO YKNOHEHWUA OCYX-
AEHHOro oT oTbbiBaHMA 06A3amesnbHbIX pabom wx 3a-
MeHbl NPUHYAUTENbHBIMKU PaboTamu UAU NIMLLIEHUEM
csoboapbl.

3. HanpasneHua cosepLueHCTBOBaHUA 3aKOHOAa-
TeNbCTBa B 06/1aCTU 3ameHbl HaKa3aHuA

Mpas O.H. BUbMK, yTBEPKAAA, YTO KYrO/NOBHbIM 3a-
KOH BE€CbMa HecOBepLlUEeHEH, U MPU3HAHWEe ero eauH-
CTBEHHbIM MCTOYHMKOM YrON0BHOrO NpaBa He co3faet
ONA MHAMBMAA AOCTATOYHbIX FapaHTUIA OT HapyLlleHUs
ero npas u cBoboyg, B Xo4e NPMMEHEHUA HOPM Yroa0B-
Horo npaBa» [6, c. 77]. Mpu 3TOM Mbl CONMAAPHbI C TEMU
ABTOPAMM, KOTOPbIE KPUTUYECKM OLLEHMBAIOT MPAKTUKY
BK/IIOYEHWS YrONOBHO-NPABOBbIX NPEeANUCaHNI B aKTbl
MHOM OTpac/M 3akoHogaTenbcTtea [7, c. 6; 8, c. 101; 9,
C. 66] ¥ nonaratoT, YTO HOPMbI, KOTOPbIe YCTaHABAMUBAIOT
YrO/IOBHYIO OTBETCTBEHHOCTb, T. €. OCYLLECTBAAT KpU-

4 Npwukas MuHuctepctea toctuummn PO ot 20 maa 2009 r. Ne 142
«06 yTBEpPKAEHUN VHCTPYKL MM NO OpraHM3aLmmn UCNoNHEeHNUA
HaKasaHuWI 1 Mmep YroN0BHO-NPaBOBOro XapakTepa 6e3 n3ona-
unu ot obutectsa» // Poccuiickan raseta. 2009. 14 asrycra.

5 Recommendation No. R (92) 16 of the Committee of Minis-
ters to Member States on the European Rules on Community

ISSN 2542-1514

MWHANM3aLMIO U NeHannsauno ageaHus, B obssatesb-
HOM nopsaAake A0KHbI bbiTb BKAOUYeHbl B YK P [10,
c. 68]. MNpeactaBnaeTcs, YTO Ha3BaHHbIE MOJIOKEHUSA
[O/KHbI ObITb MOMELLLEHbI U HENOCPEACTBEHHO B Yro-
JIOBHbIV 3aKOH, YTO NMO3BO/INT Pa3peLUnTb KaK TeopeTH-
YecKue AUCKYCCUU, TaK U NPaBONPUMEHUTE/IbHbIE NPO-
61embl.

3akoHogaTeslbHoe pelleHne o6 06a3aTeNbHOCTM
3aMeHbl A0/IKHO BbITb YETKUM U eaMHO0bpasHbIiM. Co-
BPEMEHHbIN NOAX0 3aKOHOAATENA HE ABAETCA ONpas-
[LAHHbIM, MOCKOJ/IbKY peasnbHOCTb 3aMeHbl MPW YCTAaHOB-
JIEHUM 3/10CTHOTO YKNOHEHUSA OCYXKAEHHOMO OT OTObIBa-
HWA Ha3HAYeHHOro eMy HaKa3aHuA 00/MKHA bbimb 00u-
Hakosol He3zasucumo om 8uda ombsisaemozo UM
HOKA3QHUA WU He A0/IKHA NpeBpalLaTbcA B aBToMaTuye-
CKYlO 3ameHy, n6o B NPOTUBHOM C/ly4ae cyf JvwaeTca
BO3MOKHOCTU NOJIHOCTbIO M BCECTOPOHHE UCCNen0BaThb
BOMPOC O L,efecoobpasHOCTM TAaKOW 3aMeHbl C TOYKMU
3pEeHMA MNPUYUH COBEPLUEHUA 3TOr0 HapyLIeHMA pe-
KMMA U AOCTUXKEHUSA LeNei yrosoBHOIo HakasaHua. Ha
HeA0MNyCTMMOCTb aBTOMATUYECKOM 3aMeHbl HaKa3aHui
W MHbIX Mep YroJi0BHO-NPABOBOro XapakTepa 6es3 u3o-
NAuMM oT obluecTBa yKasblBaeTca M B PekomeHzauum
Ne R (92) 16 Komuteta Munuctpos Coseta EBponbi ro-
CyAapcTBaM-4/ieHaM OTHOCUTE/IbHO eBPOMNENCKUX npa-
BWU/1 MO NPUMEHEHMUIO OOLLECTBEHHbIX CAaHKLMIA U mep
B3bICKaHMA, npasuno 10 KOTopoil npepycmaTpuBaEeT,
YTO «B 3aKOHE HE JLO/IKHO COLEPKATLCS NONOXKEeHNe 06
aBTOMATMYECKOM 3ameHe O6LLeCTBEHHOW CaHKUMKU U
Mepbl, CBA3AHHOM C AnWeHMeM cBOboAbl, B C/ly4ae He-
cobnoAeHNsA NpaBoHapyLIMTeNeM ycioBUiA U 06s3aH-
HocTen, 06YCNOBNEHHbIX OBLMHHBIM HaKa3aHUEM WU
mepoi»’. Ucxoas u3 atoro, no MHeHuo H.B. Onbxo-
BWKa, cielyeT BHECTU U3MEHeHUA B 4. 5 cT. 46 n 4. 3
cT. 49 YK P® n npegycmoTpeTb UMEHHO 803MOMHOCMb
3ameHbl wtpada 1 obazaTenbHbIX PaboT B cnyyae 310CT-
HOrO YK/JIOHEHMA OCYXKAEHHOTO OT UX OTObIBaHMA [11,
c. 126].

Bonee B3BeleHHbI noaxoa otctansan FO.M. Tka-
YEeBCKWUM, CpaBea/IMBO OTMeYas, YTo 3/10CTHOE YK/IOHe-
HWe OT OTObIBaHWA HAKa3aHUA — 3TO TBEPAO BbIPAXKEH-
Hoe HexkenaHue oTbbIBaTb ero. Bce cnocobbl MHOTO BO3-
OENCTBMA HA OCYXKAEHHOTO yXKe UcyepnaHbl, HO He no-
mornu. Ho ecnn 3To Tak, TO NOCTaHOBKA BOMpOCa O 3a-

Sanctions and Measures (Adopted by the Committee of Min-
isters on 19 October 1992 at the 482nd meeting of the Minis-
ters' Deputies). URL: https://pjp-eu.coe.int/documents/
3983922/6970334/CMRec+%2892%29+16+on+the+European
+rules+on+community+sanctions+and+measures.pdf/
01647732-1cf7-4ea8-88ba-2c041bc3f5d6.
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MEHe paccMaTpMBaEeMOro HakasaHuA IMWEHUEM CBO-
604bl f0NKHA 6bITb 06A3aTeNIbHOM, @ He paKy/bTaTUB-
HOM, T. €. «A0/IKHAY, @ HE KMOXET» UMeTb mecTo [12,
c.70-71,119; 13, c. 309; 14, c. 95]. Bpaa M MOXKHO 06b-
ACHUTb 3aKOHOAaTeNbHOe YyCTaHOB/AEHME «ocoboro»
peXMma UCMOJIHEHUA UCNPABUTENbHbLIX PaboT un orpa-
HWYeHuA cBoboAbl (KaK OCHOBHOrO BMAA HaKasaHwus),
Npyv KOTOPOM MPUHATUE PELLIeHUA O 3aMeHe UCMpaBu-
TeNnbHbIX paboT 6onee CTporMm HaKasaHWem BCaend-
CTBWE 3/10CTHOTO YKNOHEHUA OT MX OTObIBAHWA OTAAHO
Ha YCMOTpEeHMe cyay.

4. MHorostanHaAa 3ameHa Haka3aHuA

YKnoHeHue ocy#0eHHo20 om ombbisaemMo20 HaKa-
3aHus 8ce20a 00/1#HO 8/1e4b He2amusHble 0417 Heao Mo-
cniedcmeusi, OAHAKO MHCTUTYT 3aMeHbl HakasaHus bonee
CTPOrMM He OTBEeYAET YKa3aHHOMY TpeboBaHMIo.

B 3TOM OTHOLWEHUN 0cOBOro BHUMAHWUSA 3aCayKu-
BAeT BOMPOC 0 803MOMHOCMU (M1, COOTBETCTBEHHO, 06A-
3aTeNbHOCTUN) «MHO0203ManHol» 3aMeHbl HaKa3aHuA
6onee CTporMm BCAEACTBME 3/I0CTHOTO YK/JOHEHMA OT
ero oTobiBaHUA.

HO.M. TkauyeBcKuit oTmedan, yto cT. 28 YK PCPCP
1960 r.° npegycmatpuBana 3ameHy WMCNPaBUTENbHbIX
paboT AnweHnem cBob60AbI B C/lyHae 3/10CTHOTO YKIOHE-
HWs OT OTObIBAaHWA HaKa3aHMA LA, OCYHOEHHO20 K UC-
npaBuTeNbHbIM paboTam 6e3 nnweHuns ceoboapl, T. €.
M3 pefakuuu cnefoBasio, YTO WUCMpPaBUTE/bHblE pa-
60Tbl, Ha3HAYeHHbIE JINLLAM, 3/TOCTHO YK/IOHAOLLMMCS
oT ynnaTsl WTpada, He obecneynBanmcb 3aMeHOM B Cay-
Yyae 3/10CTHOTO YK/IOHEHMA OT UX ucnoaHeHma. Cosgasa-
Nacb TynuKoBas cuTyauua. 3akoHogatenb B YK P®
YyCTpPaHWUA 3Ty HecnpaBeaameocTb [12, c. 122]. C Hum
6b111 conngapHel C.®. Muntokos n 0.B. CTapKos, 3asB-
A O TOM, YTO «B pe3y/bTaTe O03HAYEHHOW 3aMeHbl
OCYAEHHbIN K WTpady... MOXKET OKa3aTbCA B 3aK/toye-
HUW... B pe3ynbTaTe Mnoc/eayowen 3ameHbl UCnpasu-
TeNbHbIX paboT nnweHnem ceoboapi» [15, c. 70]. MHo-
rosaTanHyt 3ameHy Aonyckanu Takxe B.U. PagueHko,
A.C. MuxnuH, WN.B. Wmapos [16, c. 55] n ap.

6. KapraHoBa, HanpoTMB, cYMTaeT HEBO3MOMXKHOM
MHOTOCTYNEeHYaTyt0 3aMeHy HaKa3aHWi, MOCKOJIbKY 3a-
KOH, B YaCTHOCTU, TOBOPWJ1 O 3aMeHEe HaKa3aHUs nmuam,
OCy#OeHHbIM K UcnpaBuTenbHbim pabotam. Ho mcnpa-
BUTE/bHblE PAaboTbl, NPy 3aMeHe nmm WwTpada, oTobIBA-
OTCA He NO NPUroBOpY, a No NOCcTaHoBAEHMUIO cyaa [17,
c. 33]. Takyto e nosuuymio 3aHMmaeT C.C. YTKMHa, pe-
30HHO OTMeYas, YTO «3ameHa wWTpada UcCnpaBUTESNb-
HblMM paboTamu Mmena 6bl NpesynpeauTenbHoOe 3Ha-

& YronosHbit Kogekc PCOCP (yte. BC PCOCP 27 oktabps
1960 r.) // CNC «KoHcynbTaHTMAOCY.

YeHWe NULWb B CAy4Yae AasibHerwel BO3MOXKHOCTM 3a-
MeHbl UCMpPaBUTENbHbIX PaboT uweHnem cBoboabl»
[18, c. 151-152]. B.A. ®uanmoHoB nonaraet, 4To geun-
cTeytowmin YK PP BoBce He faeT oTBETa Ha BONPOC, MO-
ryT Aun, Hanpumep, obAsaTenbHble U UCNpPaBUTE/bHbIE
paboTbl, Ha3HaYEHHbIE 33 3/10CTHOE YK/IOHEHWE, B CBOIO
oyepesb Ha TOM K€ OCHOBAaHWW 3aMEHATHLCA NLLEHUEM
csoboapl [19, c. 272; 20, c. 607].

OewncteutenbHo, B YK PO 3aKoHoaaTenem ncnonb-
3ylOTCA pasnuyHblie GOPMYIMPOBKU, WCKAtOYatowme
eanHoobpasHoe peleHne BOMpoca O MHOrOCTyneHYa-
TOW 3ameHe HaKas3aHMWM, MOCKO/MbKY NpeaycmaTpuBa-
€TCA 3aMeHa B C/Iy4anX 3/10CTHOTO YKIOHEHUS:

— OT ynnatbl wTpada, HA3HAYEeHHO20 B Ka4ecTse
OCHOBHOFO HakasaHua (4. 5 cT. 46);

— YK/IOHEHUsA ocy#deHHO020 om ombbigaHuUs obs-
3aTesibHbIX paboT (4. 3 cT. 49);

— YK/AOHEHUA OCY#OeHH020 om ombbi8aHUSA WUC-
npasBuTenbHbIX paboT (4. 4 cT. 50);

— YK/IOHEHUA OCY)KAEHHOro OT OT6bIBaHWA Orpa-
HUYeHuA cBobOAbl, HA3HOYEHHO20 B KayecTBe OCHOB-
HOro BMAA HakasaHwusa (4. 5 cT. 53);

— YKAOHEHUA OCy#OeHH020 om omb6bieaHusa Npu-
HyAuUTEeNbHbIX PaboT (4. 6 cT. 53.1).

Takum obpasom, byKeasbHOe TONKOBaHME Coaep-
YKaHMSA BblleYKa3aHHbIX HOPM NPUBOAMUT K BbIBOAY, YTO
Wwrpad u orpaHmMyeHne cBob6oabl MOTyT ObITb 3aMEHEHbI
b6onee CTPOrMM HaKasaHWEM BC/leACTBME 3/10CTHOMO
YK/JIOHEHWA OT UX OTObIBaHUA TONIbKO B C/TyYae, €C/IM 3TH
Mepbl NPUHYKAEHUA M3HavyaNbHO OblM Ha3HaYeHbl
NpUroBopom cyaa. B To e Bpems 310CTHOe YK/IOHeHMe
OCY}KAEHHOro oT oTbbiBaHMA 06A3aTeNbHbIX, UCMPaBU-
TeNbHbIX U NPUHYAUTENbHBIX PaboT NOBAEYET yXKecTo-
yeHWe HaKasaHuA He3aBMCMMO OT TOro, YMo ABNANOCH
OCHOBaHMEM [AAA WX ucnosHeHua. CneaoBaTenbHo,
obs3aTesbHble, UCMPABUTENbHbIE U MPUHYAUTENbHbIE
paboTbl MoryT BbiTb 3aMeHeHbl 6onee cTporoii mepon
NPUHYXAEHUA WU €CNM OHU Ha3HayeHbl MPUTroBOPOM
cyAa, v NpW UX UCNOJTHEHUN BMeECTO WTpada, oT ynaaThbl
KOTOPOTO OCY}KAEHHbI 3/10CTHO YKNOHAACA. B oTHOwWe-
HUW UHbIX Mep roCyAapCTBEHHOIO MPUHYKAEHUA 3a-
MeHa 6osiee CTPOrMM BUAOM HaKa3aHUA MOXKET HOCUTb
OZLHOKPATHbII, Pa30BbIi XapaKTep.

MopobHoe 3aKoHOZaTeNbHOE pelleHue TPyAHO
NPU3HaTb YZa4YHbIM, MOCKONbKY OHO He rapaHTupyeT
peanusaumm rocyaapCcTBEHHOTO NPUHYKAEHUS KaK BO3-
Me34us 332 COBEPLIEHHOE NPecTyniaeHune.
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OcHosaHuem 0ns nepexoda K b6osee cmpozomy
8UOY HAKA3QHUA cAedyem npu3HamMe 3/10CMHOE YK/0-
HeHue ocy#0eHHO20 om MPUMeHAEMO20 K HeMy HAKa-
3QHuUSA.

B c8Aa3u ¢ samum npedcmasagemcsa Heob6xo0umbim
4. 5cm. 46 u 4. 5 cm. 53 YK P® 3ameHums cnoeo
«HA3HA4YeHHO20» HA C/1080 «MPUMEHAEMO20».

Cnepyet oTmetutb, 4YTOo U [lneHym BepxosHoro
Cyna PO npuberHyn K paclimputesibHOMy TOJIKOBAHUIO
HOPM O 3aMeHe, B YaCTHOCTWU, OrpaHuyeHns ceobonbl
6onee CTPOrMmM HaKasaHWem BCNeACTBUE 3/10CTHOIO
YK/IOHEHMA OT ero oTbbiBaHMA, B N. 7 [locTaHOBAEHUA OT
20 gekabpsa 2011 r. Ne 21 3adpukcmnposas: «Ecim HasHa-
YeHHOe OCyXAeHHOMY HaKa3aHue B BUAE INLLIEHUA CBO-
604bl 66110 3aMmeHeHo B nopaakKe ctatbm 80 YK PO orpa-
HUYeHnem cBoboapl, OT OTObIBAHWUA KOTOPOro OH
3/10CTHO YKNOHANCA, CyA, NO NPeACTaB/IeHUI0 YTON0BHO-
MCMNOIHUTENbHOM MHCNEKLMM pacCMaTpPUBaEeT BOMNPOC O
3aMeHe [aHHOTO HaKasaHuAa /AulieHMem cBobosbl
(uyactb 5 cTaTbm 58 YUK P®)»’. Tem cambim gonyckaeTcs
BO3MOYHOCTb 3aMeHbl OrpaHuyeHus csobogbl 6onee
CTPOrMM HaKa3aHWeM U B TOM C/ly4ae, ecaiv orpaHuye-
HWe cB06OAbl CAMO NMPUMEHANOCH B NOPALKE 3aMEHbI
paHee Ha3HaAYeHHOro CyA0M BUAA HaKa3aHuA.

5. BbiBoabl

Ba)KHO OTMeTWUTb, YTO 3aMeHa HAaKasaHus 6osnee
CmMpo2um, ABNAACb PA3HOBUAHOCTbIO Yro/0BHO-NPaBO-
BOI OTBETCTBEHHOCTW, NMpu3saHa obecneyums yxyouwe-
HUEe npasoso20 MOMAOHEHUA OCYHOEHHO20, 3N0CTHO
YK/IOHABLWIEroca OT OTObIBAHWA HA3HAYeHHOro BMAA
HaKasaHuA, NyTem NpMMeHeHus aApyroi, bonee cTporoi
Mepbl MPUHYKAEHUA.

ISSN 2542-1514

MosToMy Hefb3s COrNacuUTbCA C TEM, YTO CMbICA
YCTAHOB/IEHUA COOTBETCTBYIOLWMX LUTPADHbIX CaHKLMK
«OOJ/IKEH COCTOATb HE B YCUIEHUWN OTBETCTBEHHOCTU 3a
paHee coBepLUeHHOe NPecTynaeHne», «a B HazHauyeHum
TaKOro HaKasaHMWs, KOTOPOe MO CBOEN TAMXKECTU COOTBET-
CTBOBAJIO Bbl TAXKECTU paHee Ha3HAYEeHHOro HaKasaHus,
HO B OT/IMYME OT NEPBOro MOrNo 6biTb PeasbHO MUCMOoN-
HeHHbIM» [19, c. 272, 274]. Npu TakOM NoaxoAe UTHOPU-
pyeTtca To 06CcTOATEIbCTBO, YTO HEOBXOAMMOCTb NPOU3-
BO/CTBA 3aMeHbl HaKa3aHua obycnosseHa He 06BbEKTMB-
HOM HEBO3MOMHOCTbIO WCMOJIHEHUA Mepbl rocyaap-
CTBEHHOrO NPUHYXAEHUSA, YCTAHOBAEHHOW NPUroBOpoOM
Cy4a, a YMbIWNEHHbIMW AEeNCTBUAMM  OCYMKAEHHOro
MUQ, LeneHanpaBneHHO M 310CTHO u3beratoLLero npe-
TeprnesaHMA YroJI0BHO-NPaBOBOrO BO3Me3aua, onpeje-
JIEHHOTO CYA0M C y4eTOM TPeb0BaHNIM IKOHOMMUM YroN0B-
HOI penpeccun U AoCTaTOYHOCTU Kapbl 418 JOCTUNKEHUS
uenen yronoBHOro HakasaHus. B cBA3M € 3TMM 3aKOHOMe-
PeH nepexoa K UHOMY HaKa3aHUI0, KOTOPOE He NPOCTO «B
OT/INYME OT MEepPBOro Morio bbiTb PeasibHO MCMOJIHEH-
HbIMY, @ ABNANOCL Bbl 6oNlee CTPOrMMm, penpeccMBHbIM No
OTHOLUEHWIO K MEePBOHAYa/IbHO Ha3HAaYEHHOMY.

Mpu 3TOM TpebyeT ONTUMU3ALMK peLleHne paaa
NPUHLMNNANbHbIX BONPOCOB:

1) obecneyeHne GaAKTUYECKOTO YIKECTOYEHMA
HaKasaHuA (YXyAWweHUs NPaBOBOro MOJIOXKEHUA OCY¥XK-
AEHHOTO);

2) BbI6OP 3aMeHSAIOLEro HakasaHus;

3) NponopLMOHANbHOCTL 3ameHbl OTObiBaeMoro
HakasaHuA apyrum (dopmanmsauma 3ameHbl).
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