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PackpbiBaeTca nepeyeHb CUCTEMHbIX HEAOCTAaTKOB COBPEMEHHOIO YroJI0BHOMO CyA0Npoums-
BOACTBa. [MMNOTE30M UCC/ea0BaHMA ABAAETCA TE3UC O TOM, YTO MPOAO/INKAOLWMECA NPeod-
pa3oBaHWA MopagKa OCYLLECTBAEHWUA YroA0BHO-NPOLECCYabHOM AEATENIbHOCTM He Mpu-
BE/U K ee TpaHcHOopMaLLMM Ha OCHOBE MPUHLMMA COCTA3aTeIbHOCTM npouecca. Mpobaem-
HbIM NOJEM UCCNEL0BaHNA ABNAETCA aHaU3 HOBEMLUMX U3MEHEHMUIT B YrONOBHO-NpoLec-
CyanbHOM KofeKce PO 1 X BAUAHME HA KAueCTBEHHYI0 MOAEPHM3ALMI0 OTeYEeCTBEHHOro
npasocyams. B 3ak/odeHve cHOpMyIMPOBaHbl NPEA/IOKEHUA MO COBEPLIEHCTBOBAHMIO
POCCMINCKOrO YrosI0BHO-MPOLLECCYa/IbHOMO 3aKOHO4aTe /1bCTBa.
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The subject of the article is realization of adversarial process principle in Russian criminal
proceedings.

The purpose of the article is to disclose the list of systemic flaws in modern criminal justice. The
hypothesis of the study is the thesis that the ongoing transformation of the criminal procedure
did not lead to its transformation on the basis of the principle of the adversarial process.

The authors use formal-legal and comparative-legal methods as well as legal interpretation
of the text of Russian Criminal Procedure Code and Russian Constitutional Court’s decisions.
The main results and scope of their application. The problem field of the research is the
analysis of the latest changes in the Criminal Procedure Code of the Russian Federation and
their influence on the qualitative modernization of the domestic justice. For optimal under-
standing of the problem field, the authors used a set of general scientific and private-scien-
tific methods. The article provides a brief overview of the legal positions of the Constitu-
tional Court of the Russian Federation and judicial acts reflecting the views of the law en-
forcers on the motivation of the sentence. In the introduction, the authors justify the rele-
vance of the study, also discusses possible criteria for the fairness of a judicial decision in
criminal justice. The second section analyzes the main trends in overcoming the accusatory
bias in criminal proceedings and determines the relationship between constitutional legal
and criminal procedural parameters of justice and the validity of judicial decisions. The third
section examines the main shortcomings of the elements of judicial control in pre-trial crim-
inal proceedings and assesses the prospects for the establishment of an investigative judge.
In the fourth section, the authors explore the specifics of the legalization of operative infor-
mation as evidence in a criminal case, taking into account the legal positions of the Consti-
tutional Court. The fifth section is devoted to the analysis of the latest changes in the crim-
inal procedure law regarding the order of consideration of cases in the appellate and cas-
sation instances. In the sixth section, the dynamics of doctrinal views on the systemic flaws
of the Russian criminal process are examined.
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The main proposals for the improvement of the Russian criminal procedure legislation are
formulated in the conclusion. It is concluded that the principle of the adversarial process is
not taken into consideration completely during the transformation of the criminal proce-

dure in Russia.

McTnHa 1 cnpaBegnmMBoOCTb — BOT €ANHCTBEHHOE, YeMy i MOKIOHAIOCb Ha 3eme.

1. BeegeHune

B 2018 r. ucnonHunocb 25 net co AHA NPUHATMA
Aevicteytowen KoHcTUTymmn PO, B COOTBETCTBUM C KOTO-
poi Poccus Bblna NpoBo3rnalieHa AeMOKPaTUYECKUM
npaBoBbIM rocygapctsom. bonee gpaguatn net aein-
CTBYeT HOBbIi YronoBHbI KogeKkc (ganee — YK) PO
1996 r. n OKoNO ABagLaTV — HOBbLIN Yro/sioBHO-NpoLec-
CyanbHbI Kogekc (aanee — YMNK) PO 2002 r., B KakoBble
3a rogpl Ux AencTBnA OblIN BHECEHBI MHOTOYUC/IEHHbIE
M3MEHEHUA, AONOJHEHUA M nonpaBku. OgHaKo, cu-
CTEMHble MUHYCbl YTO/IOBHOIO CYAOMNPOU3BOACTBA, KaK
W onpegeneHHble HeLOCTaTKM CyLLEeCTBYOLWEeN rocyaap-
CTBEHHOM B1IAaCTU U OTCYTCTBUE A0/IXKHbIX HDABCTBEHHbIX
OpUEHTUPOB B 0bLLecTBe (B TOM YMC/e MHOTAA KpalHe
HenoHATHble HoBennbl B YK PP, Hanpumep BBegeHue
AeHexHoro wrpada B KayecTBe OCHOBHOMO HaKasaHWA
3a toboi BnA, nonyyeHus B3ATKM B 2011 r.), ChoRusLIN-
ecA 33 nocnegHue AecATUNETUA, COXPaAHALOT CBOe Hera-
TMBHOE BO34eNCTBME Ha KayecTBO COBPEMEHHOIO POC-
CUICKOro nNpasocyaua. 9To onpeaenset, B YaCTHOCTH, U
HaxoXKAeHue Ha cnyxbe B cneacTBeHHO-CyaebHbIX op-
raHax B MepBylo oYepeapb 415 NOBbIWEHMA IMYHOTO Ma-
TepuanbHOro 61arococTofHnA NtOObIM  BO3MOMKHbIM
cnocobom (B HacTosLLee BPEMS, HAaNPUMepP, HUKOro He
yauBAaoT ¢akTbl 06BUHEHUA OOMLEPOB MOAMLUAN B
cbbITe HAPKOTUYECKUX CPEACTB B 0CODO KpynHOM pas-
mepe uan MHoromecayHoe H6e3Bo3mesgHOe NO/b30Ba-
HWe cnepoBaTesleM apecToBaHHbIM Ha CNeAcTBUMM KakK
BelLecTBEHHOe [A0Ka3aTenbCTBO AOPOrMM aBTOMOOMU-
NleM noAacnencTBEHHOro, HaxoAAlWeroca B CleaCcTBeH-
HOM M30NATOPE) U HEBLICOKUIN YPOBEHb CNpaBesnBo-
CTM cyAebHbIX PeLUeHNn NO YrONI0BHbIM AeaM.

BesycnoBHo, YTO BpAA M KTO-1Mbo 1 Koraa-nmbo
MOXET MPeANOKUTb YETKUE U 06BEKTUBHbIE KpUTEpUn
CNpaBes/IMBOCTM (0 COOTHOLLEHMM TaKOBOWM C MOTUBUPO-
BAHHOCTbIO CyAEe6HbIX PELEeHNIA YyTb HUXKE) NPaBoCYAnA
(cynonpoussoactea) no yronoBHbIM Agenam  (xoTs,
Hanpumep, B YK PO cnpaBegiMBOCTb 3aKpenaeHa B Kade-
CTBE MPMHLUMNA YTONOBHOIO NpaBsa, U HecobntoaeHme no-

! Hanpumep, 6O/ILLIMHCTBO KNMEHTOB OAHOTO U3 aBTOPOB — aA-
BOKAaTOB CYMTaNW BbIHECEHHbI MM MPUroBOpP HecnpaBesin-

Man-lonb Mapam

NIOKEHWI, BbITEKAOLWMX U3 AAHHOIO NPUHLMMNA, BNeYeT
onpeaeneHHble MNPaBOBble MOCAEACTBUA). ITO MOXKET
6bITb M KOSIMYECTBO ONPABAATE/bHbIX PELLEHWIA B YrON0B-
HOM npoLiecce, 3TO MOXKET ObITb U KOMYECTBO OTMEHEH-
HbIX OOBMHUTENbHbIX pelweHuid B anennsuMoOHHON WH-
CTaHUMK, 3TO MOXKET BbiTb M KOJIMYECTBO OTMEHEHHbIX
NOCTaHOB/IEHN 06 OTKase B BO3OYKAEHUWN YroJIOBHOTO
Aena, 3T0 MOXKeT 6bITb M NPOLEHT BO3OYKAEHHbIX Yro-
NIOBHbIX Aen OT obLLero KoamMyecTsa NOAAHHbIX 3aABe-
HWUIA 0 BO3BYKAEHWMN TaKOBbIX (MM BCE 3TO B COBOKYMHO-
ct1). CnpaBea/MBOCTb CYOBEKTUBHAA MOXKET bbITb Cie-
[0BaTeNbCKOW, CYAENCKOW, MPOKYPOPCKOM, afBOKaT-
ckoi. Kak notepneBLlwnii, Tak U NOACYAMMbIN TaKKe MO-
ryT UMeTb cBOe 060CHOBaHHOE MHEHUWE O CNpPaBea/IMBO-
CTM POCCUIACKOrO Cy10NPOM3BO/CTBA B UX OTHOLeHUn?, K
bopmanbHbIM KpUTEPUAM (NoKasaTensim, TpeboBaHUAM)
CNpaBes/IBOCTM, HaMpuUMep, MOXKHO OTHECTU OTCyT-
CTBME aneNALMOHHBIX UM KacCaLLMOHHbIX Kanob Ha cy-
nebHoe pelleHne, OTCYTCTBUE U3MEHEHWI B 06XKanoBaH-
HOm cyaebHom pelweHunn, cobntogeHne pasymMHOro
CPOKa Cynonpou3BOACTBA, 06A3aTenbHoe y4yacTue 3a-
LWMTHUKA B COOTBETCTBYIOLLMX CNYYasX, 3aMpeT OCy»Kae-
HWA ABaXKAbl 32 O4HO U TO }Ke NPecTynaeHne, XoTs Hau-
YyMe TAKOBOTO CHOBA MOKA3blBAET BHELIHIOW CTOPOHY
npouecca, He onpeaenssa N3Ha4yabHOe ero Ka4yecTso.
Be3ycnoBHO M TO, YTO B COBPEMEHHbIV Mepuosa
Halle rocyAapcTBO WCMbITbIBANIO U UCMbITbIBAET CyLU-
HOCTHblE MPo6aeMbI U B LLEESIOM pAae MHbIX chep: rocy-
[apCTBEHHOE ynpaB/ieHue, coumanbHoe obecnevyeHue,
obpasoBaHMe, MegMLMHA, SKOHOMMWKA, — HO UMEHHO B
YroN0BHOM CYZOMNpPON3BOACTBE OHM Hambosee onacHbI
C TOYKM 3peHUA NPaBOBOWN CTAaBUNBHOCTU U Kenaembix
nepcrneKkT1B NPaBOBOro Pa3BMTUA Hawero obliecTsa.
MNpeametom npobiemMHON AUCKYCCUMM B HacTosA-
e ctatbe 6yaeT B OCHOBHOM Te3nc 06 o6BUMHUTENb-
HOM YKNOHE B POCCUIICKOM YroJIOBHOM CyZ0NpPOn3BoA-
cTBe U cnocobax ero NPeofoneHUs, a TaKKe OLEHKA
YyCUAUIN 3aKoHOZATeNs B YacTn pedopMMpPOBaHNA BCEN
cuctembl npasocyams. byaem ncxogutb M3 Toro, YTo C

BbIM, HO 6bl/IM NOA3ALWMUTHBIE U C MHBIM MHEHWEM O CBOEN BU-
HOBHOCTM M Ha3HAYE€HHOM MM HaKa3aHuUM.
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MOMeHTa yTBepxaeHua KoHuenuuu cyaebHoW pe-
dopmbl B 1991 r. NpoOM30OLWNO 3HAYUTENIBHOE KONYe-
CTBO KapAWHANbHbIX U3MEHEHUI B MEXaHU3Me OTNpPaB-
NIeHMA NPaBOCYAMA MO YroNoBHbIM Aenam. OgHaKo Ao
HacTosLLero BpemeHu cyaebHasa cuctema He nsbasieHa
OT LeNoro psaga cywecTBeHHeNW X Heg0CTaTKOB.

JlornyHo NpeanonoKuTb, YTO KOHCTUTYLIMOHHbIE
NMONIOXKEHUA, XapaKTepu3ytoLwme COBOKYNHOCTb NpoLec-
CyanbHbIX FapPaHTUIA IMYHOCTM B YTONOBHOM MpoLiecce,
NoNy4Yunu onpegeneHHoe BOMJ/OWLEHME B 3aKOHOAa-
TENbCTBE U NPaBONPUMEHUTENLHOM NpaKTuKe. OgHAKo
MHOTMe U3 HUX afleKBaTHO He Peasin30BaHbl U CEFOAHSA.

2. 06 06BUHUTENBHOM YK/IOHE B YrO/IOBHOM CY-
[onpousBoacTee

He cTaHOBACH Ha NyTb OFY/IbHON KPUTUKM U NMOHO-
LWEHWA POCCUIACKOMN NPABOBOM CUCTEMbI, OTMETUM, YTO
n 2018 r. xapaKTepm3syeTcAa oyYepeaHbIMU MOMbITKAMMU
POCCUNCKOro 3aKoHOAATENA YAYULLNUTL CUCTEMY HbIHELL-
HEero nNpaBocyamA No yronosHbIM Aenam. Bo-nepsbix, ¢
1 uioHsa 2018 r. BcTynun B cuny GeaepanbHblii 3aKOH OT
23 nioHA 2016 r. Ne 190-$3 «O BHECEHUU U3MEHEHUN B
Yro/sioBHO-NpoLeccyanbHbli KogeKe Poccuninickont deae-
paLmu B CBA3M C paclUMpeHUEM NPUMEHEHMUA MHCTUTYTA
NPUCAXKHbIX 3acesaTenen», B COOTBETCTBUM C KOTOPbIM
6blna pacwmpeHa NoacyAHOCTb YrONIOBHbIX Aen cyay C
y4yacTMemM MpPUCAXKHbIX 3acepaTteneil. Takon NopAaLoK
paccmoTpeHus aen 6bin BBeAEH B PalOHHbIX (Mexpaii-
OHHbIX, ropoAcKux) cyaax Poccuiickon ®depepauunu:
yypexaeH cocTas cyaa B BUAE KONNETUIA U3 WeCTU Npu-
CAXHbIX 3acepaTeneil U ogHoro npodeccMoHanbHOro
cyabu. MoaobHbLIM cya NPaBOMOYEH pPaccMaTpuBaTb
YrosioBHble gena o6 youiictee 6e3 oTArYatoLWmx n cmar-
Yatowux obcroaTenseTs (4. 1 ct. 105 YK PO), ymbllunex-
HOM MPUYMHEHMU TAXKKOFO Bpeaa 340pOBblO, MOB/EK-
LEM MO HEOCTOPOXKHOCTU CMepTb noTepneswero (4. 4
cT. 111 YK P®) n yeTbipex 0cobo TAXKKUX NPeCTynieHui
NpOTMB rocyapcTBeHHo Bnactu (ctT. 277, 295, 317, 357
YK P®), roe HeBO3MOXKHO Ha3HauYeHMEe CMepPTHOM KasHU
WAW NOXU3HEHHOTO AnweHusa ceobodbl (Hanpumep, B
OTHOLLEHWUW XKEHLLMH).

Mo gaHHbIM CyaebHoro genaprameHTa npu Bep-
xoBHOM Cype PO, 3a nonroaa feATeNbHOCTM TaKUM CO-
CTaBoMm cyaa b6bino paccmoTpeHo 91 yronoBHoe Aeno B

2 Mpeaceaatenn POCCUACKMX cyaoB noaseayT mtorm 2018
roga // CynebHbii genaptameHT npu BepxosHom Cyge PO.
URL: http://www.cdep.ru/index.php?id=104&item=4833 (paTa
obpalueHua: 10.01.2019).

3 OcsoboxpaeHne 6e3 onpasgaHua // PBK. URL: https://
www.rbc.ru/newspaper/2018/02/21/5a8bc7c29a79470b827
80b67 (nata obpaleHus: 10.01.2019).

oTHoweHun 102 nuu?. Ha ¢doHe obLero Konmyecrsa
OeN, paccMaTpuMBaeMblX POCCUUACKUMMU Cyamu exxe-
rofHo, — 3TO Kanasa B MOpe, PaBHO KaK M B CONOCTaB/e-
HWM CO CTAaTUCTUHECKMMM JAHHBIMU O KOJIMYECTBE OCYK-
AeHHbIX no cT. 105, 111 YK P®. HecomHeHHO, cam no
cebe aKCNepMMEHT MO YUYPEKAEHMIO KONNETNN NPUCANK-
HbIX B PAMOHHbIX U MPUPABHEHHbIX K HUM CyAaX MOXKHO
OLLEeHUTb MONIOXKMNTENbHO C TOYKM 3PEHUA YCUNEHUA 3/1e-
MEHTOB COCTA3aTeNIbHOCTU, MOABJIEHUA HOBbIX Npouec-
CyasibHbIX FapaHTUIA MpaB JIMYHOCTU, HE3aBUCUMOCTW.
Ho, ucxoaa 13 KpaliHe HebO/bLWOro KosamMyecTsa Aen,
paccMaTpMBaeMbiX B TaKOM MOPAAKE, MOXHO 3aK/to-
YUTb, YTO KapAMHANbHbIX U3MEHEHUN B AEATENbHOCTb
Mo OTNPaB/NEHUIO NPABOCYANA 3TOT 3aKOH HE NPUBHEC U
BPAL, M MOXKeT 3T0 caenaTb.

Mo-npexHemy BbI3blBAeT TPeBOry To obcToATENb-
CTBO, YTO OrpomHoe Konuuectso (B 2018 r. — 70 %) yro-
JIOBHbIX [leN, PaCCMOTPEHHbIX cygamu Poccum, cnyua-
eTca No npasuaam, yctaHosieHHbIm 1. 40 YIIK PO, T. e.
B 0cOOOM MoOpsAAKe, He BK/OYAlOLEM WUCCAef0BaHWE
cobpaHHbIX No Aeny gokasaTtenbcts. Mo cnosam Mpea-
cepatena BepxosBHoro Cyaa P® B.M. Jlebegesa,
MMEHHO 3TO 06CTOATENBCTBO CNOCOBCTBYET KpaiHe He-
peneBaHTHOMY COOTHOLLUEHUID Koau4yecTBa O6BMHU-
TeNbHbIX M OMpaBAaTebHbIX NPUrosoposs,

[na cpaBHeHUs, 3a NoArosa AeATeNbHOCTU Kone-
TMA NPUCAMKHBIX B PAaNOHHbIX cygax 6bl1o onpasaaHo
28 % noacyanmbix. B cootHoweHmn ¢ 0,2 % onpasga-
Te/IbHbIX MPWUrOBOPOB, BbIHECEHHbIX MO Aenam, pac-
CMOTPEHHbIM NpPOdEeCCUOHAIbHBIMWU CYAbAMMU eaUHO-
JIMYHO WU KONNErnanbHO, 3TO, BbIPAXKaACb C/NOBaMMU
KNACCUKA, «AUCTAHLMA OFPOMHOro pasmepa». XoTa ¢
Y4€TOM OFPOMHOrO MAcCMBa A/, PAaCCMaTPUBAOLLMXCA
B ocobom nopsake, B BepxosHom Cyae PO nonaratot
HEKOPPEKTHBLIMW  YyTBEPXKAEHUA 06 06BMHUTEIBHOM
YK/IOHe pOCCuiicKoro npasocyava’, HO npueeaeHHble
JaHHble B LEesoM ero Hasanume noarsepxgatot. Mo pe-
3y/ibTaTaM HEe3aBUCUMbIX WUCCAEA0BaHUN, «LWaHCbl Ha
addeKTnBHYO cyaebHyto 3awmTty M peabuautaumio B
cyAie NpaKTUYecKu paBHbl Hyao» [1, c. 35].

Bo-BTopbix, B 2018 r. 6blna ycTaHOBAEHa HOBas
Mepa npeceyvyeHuns B yrol0BHOM NPoOL,Ecce B OTHOLEHWM
noAo03peBaemMoro Ui o6BMHAEMOro B BUAE 3anpeTa co-

4 B BepxoBHom Cy/ie Ha3BaM NPUYMHY HU3KOIO YMcna onpas-
AatenbHblx npurosopos // PBK. URL: https://www.rbc.
ru/politics/02/03/2017/58b7ebbe9a79473c319d5323 (paTa
obpaleHna: 10.01.2019).
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BeplIeHMsA onpegeneHHblx aencteui (cT. 105.1 YMNK
P®). OHa npMMeHMMa, B YacTHOCTH, MO ieslaM O COBep-
WEHWUW TAXKKUX NPECTYnieHnin CPOKOM Ha 24 mecaua,
0co60 TAXKKMX — Ha 36 mecaueB. KoHeuyHo, AaHHaA mepa
npece4yeHMa He CTaHET U He MOXKET CTaTb CEpbe3HOM
aNbTEPHATUBOW 3aKOUYEHWNIO NOL CTPAXKY, HO cam daKT
YCW/IEHMA BapMaTUBHOCTM YrON0BHO-NPOLECCYaNbHbIX
WHCTPYMEHTOB, NPEenATCTBYIOWMUX NPOTUBOAENCTBUIO
paccnefoBaHUIO, OKa3aHUIO BO34ENCTBUA Ha cBUaeTe-
el M NoTepneBLUMX, YKNOHEHWUIO OT ABKMU NO BbI30BaM B
OpraHbl, OCyLLecTBAAOLME NPOU3BOACTBO MO Yro/0OB-
HOMY A,e/ly, MOXET ObITb OLEHEH MONOXKUTENBHO.
B-TpeTbux, ycunMAmM 3aKoHOAaTensa Cco3faH
onpeaeneHHbl bapbep AN BbIHECEHWA HE3aKOHHbIX
NMOCTaHOB/IEHMI O NPEKPALLEHMM YTONIOBHOrO Aena. Tak,
cT. 2141 4. 1.1 ct. 214 YMK P® c HosAbpa 2018 r.
npeaycmaTpusatoT cygebHblil NopAgoK OTMEHbl Hesa-
KOHHOTO MY HEOBOCHOBAHHOMO NMOCTAaHOBNEHMUSA PYKO-
BOAUTENA CNeACTBEHHOrO OpraHa WAu cnefoBaTtensa o
npeKpaLLeHnn YroJIoBHOMO Aena UM YroN0BHOrO npe-
CNefo0BaHUA NO UCTEYEHUM OAHOTO roZia NOC/e BbiHece-
HUA B C/Iy4anX, NpeayCMOTPeHHbIX Y. 1 cT. 214 YIK P®.
B nepByto oyepenb, 3TM HOPMbI HanpaB/eHbl Ha 3aLUNUTY
3aKOHHbIX WHTepecoB noTtepneswero u obecneyeHune
emy AocCTyna K NpaBoCyAuio, U B 3TON CBA3M cO3AaHue
[OMNONHUTENBHBIX MPOLLECCYasibHbIX FapaHTUIM coxpa-
HAET aKTya/lbHOCTb. XOTA HEOB6XOAMMO OTMETUTb, YTO
HOPMbI, PEFNAMEHTUPYIOLLME NOPALOK 06XKanoBaHWA B
CyA, AEVCTBUM U peLleHUI, HapyLWakoLWMX KOHCTUTYLLMOH-
Hble npaBa rpaxkaaH (ct. 125 YMK P®), He obnagatoT 3Ha-
ynMoit apdeKTMBHOCTLIO. Npobaema CoCTOUT B TOM, UTO
npeamet cyaebHOM NPOBEPKM M3HAYA/IbHO OrpaHMYeH
(BocnpenaTcTBOBaHME NPABOCYAMIO U HapyLLEHUE KOH-
CTUTYLMOHHBIX NPaB), U Npeaenbl cyaebHoro nosHaHus,
BHYTpeHHero ybexaeHusn, npodpeccMoHanbHon Kopno-
pPaTMBHOCTM He NO3BONAIOT CEPbE3HO COAENCTBOBATL
(yaoBneTtBopsietcs He 6onee 7-8 % NoAobHbIX Kanob)
YCTPAHEHMIO AONYLLEHHbIX HAPYLUEHWA, 33 WCKAKYe-
HMEM OTMeHbl COOTBETCTBYIOLLEr0 HE3aKOHHOTO aKTa.
B-yetBepTblx, PepepanbHbiM 3aKOHOM OT 27 Ae-
Kabps 2018 r. Ne 533-d3 nouyTtv B ABa pa3a yBe/NYEHO
Konuyectso crateit OcobeHHoM yactn YK P®, no Koto-
pbiM B 0b6sA3aTe/IbHOM MOpAAKE NPEKPaLLAEeTCA Yronos-

> Hanpumep, 0AMH U3 aBTOPOB — aJBOKATOB OKOO ABYX NeT
6e3ycrnewHo nbiTasca OTMEHUTb B PaiOHHOM cyae r. CaHKT-
MeTepbypra NOANUCKY O HeBble3ae MO Yrol0BHOMY Aeny O
npectynneHum HeboNbLION TAXKECTU, NPeKpaLLeHHOMY B OT-
HOLWWEHUWN KAMEHTa 3a NPUMMUPEHNEM C NOoTepreBLein NoyTu
15 net Hasag,

6 [10CTaTOYHO MHTEPECHO, YTO OAMH M3 aBTOpPOB Bonee AecATH
neT Hasapa obpawanca B EBponeickuin cyg no npasam Yesno-

ISSN 2542-1514 (Print)

HOe Z1e/10 MpUY NOSIHOM BO3MeLLeHUK yuepba oT npectyn-
NleHuns u BbinniaTte B peaepanbHblii BIOAKET AEHEKHOIO
BO3MELLEHNA B pasmepe ABYKPATHOM CTOMMOCTU HaHe-
ceHHoro Bpeaa. PeaepanbHbiM 3aKoHOM OT 19 dpeBpans
2018 r. Ne 35-d3 6b1710 NPOANEHO U MTPUMEHEHKE Y. 3 Bbl-
LeyKasaHHo ctatbk YK P® (ewe oaHo ocHoBaHWe ann
0CBODBOXKAEHMA OT Yro/IOBHOM OTBETCTBEHHOCTU, HO 6e3
nepeuyncieHuns B peaepasnbHblii GIOAKET AOMNONHUTENb-
HbIX LWTPAPHbIX CaHKLMI) B OTHOLIEHUW AEUCTBUI NuL,
(npeaycmoTpeHHbIX, Hanpumep, cT. 193 YK P®), cosep-
WeHHbIX ao 1 aHBapa 2018 r., ecnv BUHOBHbLIN 3aABUT O
COBEpPLUEHHOM B creLManbHOM AeKnapaumm o BbiBO3e
KanuTana 3a rpaHuuy.

B-naTbix, 6€3yCN0OBHYIO 3HAYMMOCTb UMEET U NOCTa-
HoBneHue [MpasutenbctBa PP oT 2 oktsbpsa 2018 r.
Ne 1169, B COOTBETCTBMM C KOTOPbIM Mo3TanHo (B 2019,
2020 n 2021 rr.) NOBbLILWAETCA MUHUMA/IbHLIA M MaKCK-
Ma/ibHbIM pa3mepbl onaaTbl TPYAa aABOKATOB MO Ha3Ha-
YeHMUIo 3a CYET rocyAapcTBa B YroJI0BHOM CyA0NpPOM3BOA-
cTBe. Bo MHOrMx palioHax Hallel CTpaHbl C y4acTvem
Ha3Ha4YeHHbIX af4BOKATOB 3a CYET roCcyAapcTBa paccmart-
puBaetcs go 90 % yronoBHbIX Aen, U nogobHoe gonro-
KAAHHOEe yBe/MYyeHue AO0/MKHO cnocobctBoBaTth 6osee
KayecTBEHHOMY 0becneyeHuto peasibHOro npaBa Ha 3a-
LLMTY, XOTA AaNEKO He BCeraa KayecTBo 3alUnTbl 3aBUCUT
OT KO/ZINYECTBA AEHET, BbIM/IAa4€HHbIX KAMEHTOM aBOKaTy
KaK No CornalleHunto Mexay HUMMK, Tak U 3a c4eT rocyaap-
cTBa. Mo MHeHWIo 04HOro M3 aBTOPOB (agBOKaTa C MHO-
FOIETHUM CTa)KeM), KayecTBO 3almTbl Onpenaensertcs
[aXKe He CTO/IbKO NpodeCcCMOHaNbHbIMU 3HAHUSIMW aABO-
KaTa U ero onbITOM, 3 B NepPBYH0 ovepesb ero npodeccu-
OHaNbHOM N 0bLLEeYeNOBEYECKON NOPAAOYHOCTBIO U OT-
HOLUEHMEM K NoA3aLMTHOMY.

MonoxutenbHbit 3ddEeKT umeno u BBedeHMUe,
Hanpumep, ewe B2016r.4.2.18cT. 281 YNK PO, npeay-
CMaTpMBalOLLEN B Ka4yecTBe YC/I0BUA OrnalleHus noka-
3aHWUI He ABMBLUMXCSA B CyZ NOTEPMNEBLUMX U CBUAETENEN
npeaoctaBneHne obBuHAeMoMy (MoAacyauMMomy) BO3-
MOXKHOCTM OCNOpUTb NOAO6HblIE MOKA3aHWA MPOTUB
ceba Ha npeapblaylwMx cTagusax npouecca (Hanpumep,
MyTeM O4YHOI CTaBKM co ceuaeTenem)®.

Komutetr muHuctpos Coseta EBponbl NOAOXKMU-
TeNbHO OLEHUN AEeATEeNbHOCTb BbICLUMX POCCUMCKUX CY-

BeKa (aanee — ECMNY) c »kanoboit o npusHaHum u. 2 cT. 281 YIMK
P® He cooTBeTcTBYlOWEN CT. 6 KOHBEHLMM O 3alLMTE NpaB Ye-
IoBeKa M OCHOBHbIX cBob6oz oT 4 HoAbpsa 1950 r. B Toi mepe,
B KOTOPOW OHa OrpaHMYMBaa NPaBo NOACYANUMOrO Henocpea-
CTBEHHO [0NPOCUTL CBUAEeTeNne obBuHeHUA B cyae. B utore
»anoba Ne 60346/08 (Myshkin v. Russia) Komutetom us tpex
cynert ECNY B pespane 2009 r. 6bina 06bsBNIEHA HEMpUEM/Ie-
MOM, XOTAl Tpebyemble BblleyKasaHHble u3meHeHus B YK PP
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0B, HanpaBNEHHYIO Ha NpeogoeHne 06BUHUTENBHOIO
VYKIOHA M NOBbILWEHNE MOTMBMPOBAHHOCTU CyAebHbIX
aKkToB. HO Npu 3TOM OH HacTOATE/NIbHO PEKOMEHA0BAN
npeanpuUHUMaTL «elie 6oaee HacTOMYMBbIE NOMBITKK C
uenoto 3PpPEeKTUBHOrO WM3MEHEHUS MNOBCEAHEBHOWM
NPaKTUKM 0praHoB BAacTU»’. HEMOTUBMPOBaHHbIE U He-
ybeguTenbHble cyaebHble aKTbl NOPOXKAAOT COMHEHMUA
B CNpaBen/IMBOCTM, KOMMNETEHTHOCTU U BecnpucTpacT-
HocTu cygeit [2, c. 13]. OgHako B 60/1bLLIOM KOoiMYecTse
NPUroBOPOB NO Yro/I0BHbIM AeNam (0cobeHHO — no pac-
CMOTPEHHbIM B 0COBOM MopAaKe) MOTUBMPOBAHHOCTb
MOKeT BbITb NOCTaBAEHa NOA COMHEHME.

Bonpoc 0 MOTMBMPOBAHHOCTU CyAEOHbIX aKTOB,
€CTeCTBEHHO, NMOABOAUT HAC U K Npobneme BbiHECEHUA
Ko/inerner MNPUCAXKHbIX ONpPaBAaTe/IbHOrO BEPAMKTA.
HeraTuBHbIV 06LLECTBEHHBIN PE30HAHC NOABAAETCA BCA-
KW pas, Korga Takoe peLueHwue, BeKyLlee nocTaHoBe-
HWe onpaBAaTE/IbHOrO NPUroBOPa, BbIHOCUTCA MO Aeny,
NosIly4YMBLLEMY LIMPOKYHO OT1aCKy W OCBELLLEHME B Npecce.

Hanpumep, B CaHkT-lNeTepbypre B aHBape 2019 r.
KON/Ierna NPUCAXKHbIX €4MHOINACHO BblHECNA ONpaBaa-
TeNbHbI BEPAMKT MO YrONOBHOMY [Aenly, BO36yAeH-
HOMY B CBA3M C HanageHnem B 2016 r. Ha COTPYAHWUKOB
Pocreapauun. B xone paccnenoBaHua aaHHoro aena 6bin
BbIABNEH pAf 0OCTOATENbCTB, CBUAETENbCTBYHOLWMX O
TOM, YTO NoTepneBLLME BO BPEMs CNY»KObl y4acTBOBaNU B
HeneranbHOM MHKaccauumn aeHexXHbIX cpeacTs. Bo Bpems
OOHOW M3 Noe3noK OHW MOABEPrINCL HaNafeHUo He-
YCTaHOB/IEHHbIX /UL, OAWNH COTPYAHMK Normnb, apyroi no-
Jly4nn cepbesHble paHeHuA. Hanagaslime cKpbIianch, 3a-
BNAZEB KPYNHOWN AeHEXKHOM cymmoi. CnycTa HeKoTopoe
BPEMS MO NOA03PEHUIO B COBEPLLIEHUWN AAHHOTO NPecTyn-
NeHuns BblAn 3asepiKaHbl TPoe rpaXkaaH, AaBLUMX Mpu-
3HaTeNbHble MOKa3aHWA. Bnocneactsum OHW 3aABMAM,
YTO 3TW MOKa3aHWA [aBanun Nof AaBAeHUEM ClefoBa-
Tens; 3awmTta obpaTnna BHUMaHMeE Ha TO, YTO pAag, AOKa-
3aTeNIbCTB, COBPAHHbIX MO AeNy, NPOTUBOPEYUT BbIBOAAM
cneacteuna (Hanpumep, A41a 06OCHOBaHMA PO O4HOMO
M3 NOACYAMMbIX, NO BEPCUM CNeACTBUSA, yNpaBasBLIEro
aBTOMOBMNEM, B OOBUHUTENIBHOM 3aK/IHOYEHUWN NPUBO-
Annucb ceefeHna 06 obHapyKeHUU B CasioHe aBTOMO-
6UNA reHeTUYECKMX MaTepuasnoB, MNPOUCXOSALLMX OT
3TOro YesIoBEKa; OLHAKO M3 MaTepuasnoB Aena cneno-
BaJ10, YTO OHW OOHAPYKEHbI HA MACCAXKUPCKOM CUAEHbE,
a He Ha BoauTeNbckom)®. MOTMBbI, MO KOTOPbLIM NO3MUMA

BCE-TaKM, NYCTb M 3HAYMTE/IbHO MO3XKEe U He COBCceM B Tpebye-
MOM pesaKuMM (C TOUKM 3peHns OLHOro U3 aBTOpPOB), Bbian
BHECEHbI.

7 MemopaHaym Komuteta muHuctpos Coseta Esponbl oT
12.02.2007 // CNC «KoHcynbTaHTMAOCY.

CTOPOHbI 3alLMTbI OKa3anacb 6onee ybeamTenbHOM, Yem
CTOPOHbI 06BUHEHUA, OCTANNCh, ECTECTBEHHO, HEU3BECT-
HbIMM, OZLHAKO MOXHO C YBEPEHHOCTbIO NPEANONONKUTb,
YTO MPU CAYLIAHMM 3TOrO AeNa TONbKO C y4acTMem npo-
dbeccrmoHanbHOro cyaby onpasaaTeNibHbIA NPUrOBOP He
6b1/1 6bl MOCTAHOB/IEH.

[JoctaTouyHO MHTepeceH, Ha Hall B3rAag, U cneay-
owmn npumep. B Hoabpe 2018 r. CaHkT-MeTepbypr-
CKMM FOpOACKMM cygom 6bin BbIHECEH onpaBaaTesb-
HbllA MPUroOBOP B OTHOLLIEHWWN YETBEPbIX rparkaaH, 068u-
HABLUMXCA B KOHTPabaHAe KoKanHa U3 [IoMUHUKaHCKOM
Pecnybnnku. Eule ABoe MX COyYaCTHWKOB, 3aK/I0UMB-
wunx gocyaebHble cornawleHua o COTPyAHWYEecTse U
MPU3HAaBLUUX CBOIO BUHY, BbINU OCYXKAEHbI APYrUM Cy-
AOM K peasibHbIM CPOKaM iLieHuns ceoboapl. OanH 13
NOACYANMbIX TaKxe 6bla OCY)KAEeH PaliOHHbIM CyAO0M,
HO BNOCNEACTBUM NPUroBOpP BbiN OTMEHEH, U NPOU30-
wao obbeamMHeHNe YronoBHbIX Aen. B utore npucax-
Hble MPU3HANU HeA0Ka3aHHOM NPUYACTHOCTb NOACYAM-
MbIX K COBEpLUEHMIO npecTynneHuna’. BosHMKaeT Bonpoc
0 CnpaBeaMBOCTU U MOTUBMPOBAHHOCTM NPUroBopa,
BbIHECEHHOrO MO BblAe/eHHOMY YrOI0BHOMY AeNy, pac-
CMOTPEHHOMY CyAbelt eAUHONUYHO, U O CTeneHu A40CTOo-
BEPHOCTM KaK A0Ka3aTe/NbCTB, MOOMKEHHbIX B €ro oc-
HOBY, TaK M MOKAa3aHW OCYKAEHHbIX, MCMNO/b30BaB-
LLIMXCA MO YroNIOBHOMY AeNly, PaCCMOTPEHHOMY C yya-
CTMEM NPUCANKHbIX 3aceaaTeneil. Ha onpasaatenbHbIN
NpUroBop NPOKYPOPOM NPUHECEHO NpeacTaBAeHne, HO
BOMPOC O €r0 OTMEHe B HacTosALLLee BpeMsa He peLleH.

Mo AnYHbIM HabAlAeHUAM O4HOro M3 aBTOPOB,
onpaBAaHWe UAU OCYXKAEHWe B Ccyde C yyacTMem npu-
CAXHbIX 3acefaTteneit B 60/bLINMHCTBE C/y4aeB 3aBUCUT
He OT NIMYHbIX CUMMATUIN NPUCAIKHBIX K NOACYAMMOMY
Mo NPUYMHAM ero noJsia UAu Bo3pacTa, He OT TOro, Kak 1
BO UYTO OH OZET, He OT «4ECTHO-}KU3HEePaA0CTHOro» UK
«MpaYHo-AereHepaTMBHOro» («3106HO-yCTanoro») Bbl-
paKeHus ero aiMua, a oT 3Ha4YMMOM U 06 BEMHOIN COBO-
KYNHOCTU NpeACTaBAeHHbIX C1eACTBUEM A0KA3aTeNbCTB
B CYZ, C y4acTUEM MPUCAXKHBIX.

KaKk npeacrasnseTtca, MaHUNyIMpoBaHUe Kosne-
rmei NPUCAXHbLIX AO0CTAaTOYHO 3aTPYAHMTENbHO, U No-
TOMY, YTO, BOCMPMHMMAA COBOKYMHOCTb COBPaHHbIX N0
YroNoBHOMY AeNy [A0Ka3aTeNbCTB HenocpeacTBeHHO,
NPUCAXHble 3aceAaTenn CKAOHHbI B 6oabliel cTeneHmn
06palliaTb BHMUMaAHME Ha HECTbIKOBKM M NpPOTUBOpPEYUs,

8 YronosHoe geno Ne 2-7/2019 // Apxus CaHkT-MeTepbypr-
CKOTO roOpoACKOro cyaa.
° YronosHoe geno Ne 2-18/2018 // Apxus CaHkT-MeTepbypr-
CKOro ropoACKOro cyaa.
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copeprKalimecs B matepuanax yronosHoro gena. lMpo-
deccroHanbHble CyAbW, BO MHOTMX CAYYasXx MmeroLne
ONbIT CIeACTBEHHOM UM MPOKYPOPCKOMN paboTbl, B STOM
nnaHe 6onee yasBumbl (MmeeTcs B BUAY dpakTuyeckoe
BO3/I0XKEHME Ha CyZeill MopasibHOM BHenpoueccyanb-
HOWM «0653aHHOCTUY» OCYAMUTb NOACYAUMOrO, eCN Leno
nocTynuno B CyA).

AHanu3npya NocneacTsuA pacliMpeHnsa NnoacygHo-
CTM YrOJIOBHbIX AeN cyay MPUCAXKHbIX, UCCAeaoBaTenm
06palLLatoT BHUMAHME Ha TO, YTO NPUHLMMLI GOPMUPOBa-
HUA KOANErni MPUCANKHBIX B POCCUACKOM YroJI0BHOM
npoLecce TaKoBbl, YTO UCKIHOYAIOT «BHELLHEe ynpasne-
HUe» rpuamyeckon nosmuum konnernn [3, c. 134]. Co-
rNALWAACh C 3TUM, YKaXKeM, YTO COKpaLLLeHWe COCTaBa Kon-
Nernii NPUCAXKHbIX, AeNCTBYIOWMX B PAMOHHbIX CyAaX, B
OBa Pa3a BO3MOXHOCTb TaKOM «ynpaB/ifAeMOoCTU» Ccyllie-
CTBEHHO MOBbIWaOT. [o3TOMyY, NPUBETCTBYA pacLimpe-
HWe NoACYAHOCTU B MPUHLMME, YKAXKEM, YTO HOBbIE MPO-
LeccyanbHble NpaBuia He ABASIOTCA UAeaslbHbIMU U He
MOTYT PACCMATPMBATBLCA KAK CYLLECTBEHHAA rapaHTuA
npeosoneHns 06BUHUTENBHOTO YKIOHa.

O6beKTUBHOCTU pasn HaLo OTMETUTb, YTO NOA06-
HOMY pacWMpPEeHUo nNpeaLwwecTBoBaso B nociegHue
rogbl 3HaYMTeNbHOE COKpalleHuWe MoACyAHOCTU cyaa
NPUCAXKHbIX, YTO, K COXKANEHMUIO, NOKA3blBAaeT HE3aMHTE-
pPecoBaHHOCTb COBPEMEHHOI0 POCCUMIACKOro rocyaap-
CTBa B CyAe MPUCAXKHbLIX U HEXKeNaHWe COXPaHWUTb ero
BNOC/eACTBMM B CYLLECTBYIOLLEM BUAE.

TaK, feATeNbHOCTb CyAa NPUCAXKHbIX OCYLLLECTBAA-
eTca Ha Bcen Tepputopum Poccuitckoit Pegepaumm c
1 AaHBaps 2010 r. o gekabpa 2008 r. cy,0M NPUCAMKHbIX
paccmaTpuBanuch Ntobble gena, OTHeCEHHbIe K Noacya-
HOCTM cyaa cybbeKkta Poccuitickoin depepauuun. Bno-
CNeAcTBUM 3aKOHOZATENEeM HEOAHOKPATHO npeanpu-
HUMA/IUCb LIArM MO CY)KEeHWI0 NOACYAHOCTU Aen cyay
NPUCAXHbIX. B 2008 r. 13 Hee BbIN U3BATHI Aena o npe-
CTYNJIEHUAX  TEPPOPUCTUYECKOW  HAMpPaBAEHHOCTU
(cT. 205 YK P®, u. 2—4 cT. 206 YK P®)%°, 8 2013 r. — gena
0 NpecTynaeHnsax NPoTUB NON0BOM HEMPUKOCHOBEHHO-
¢t (4. 4-5 cT. 131, 4. 4-5 cT. 132, 4. 6 cT. 134 YK PO)1L,

10 dbepepanbHbIi 3aKoH oT 30 aekabpsa 2008 r. No 321-d3 «O
BHECEHWUU M3MEHEHMWI B OTAE/bHble 3aKOHOAATe/IbHbIE aKTbl
Poccuitckoin desepaLmm no BONpocam NPOTUBOLENCTBUA TEP-
popusmy» // Poccuitckan raseta. 2008. 31 aekabps.

1 pepepanbHblii 3aKoH oT 23 niona 2013 r. Ne 217-d3 «O BHe-
CeHUU M3MeHeHuI B YrosIoBHO-NpoLLeccyasibHbIi KogeKkc Poc-
cuiickoit depgepauymm u ctatok 1 1 3 PegepanbHoro 3akoHa “O
BHECEHWNW M3MeHeHW B YroNI0BHO-MpPOLLecCyasibHblii KogeKc
Poccuiickoin depepauMm M NPU3HAHUK YTPATUBLIMMU CUNY OT-
Oe/bHbIX 3aKOHOAATE/IbHbIX aKTOB (MONOMEHUIN 3aKoHOAa-
TeNbHbIX aKkToB) Poccuitickoi Peaepaummn” no Bonpocam co-

ISSN 2542-1514 (Print)

O6a HOPMOTBOPYECKUX peLleHUsA NPeacTaBAAOTCA Co-
MHUTENbHBIMU U HEMOTUBUPOBAHHbIMKU. HeT oTBeTa Ha
BOMPOC O TOM, MOYEMY MMEHHO Nuua, NMPUYACTHblE K
TEPPOPUCTUUECKOM AEeATENBHOCTU, U NIMLLA, COBEPLUUB-
LWMe NPecTynNeHUsA CEeKCYyaslbHOro XapaKTepa, AO/IKHbI
6bITb OrpaHMYeHbl B NPaBe Ha PacCMOTPeHME Aena Cy-
AOM C yyacTMem NpUcaXHbIx 3acegatenent. C 1 aHBapa
2015r. BCe yronoBHble aena o NpectynieHnax Teppopm-
CTUYECKOW HamnpaBieHHOCTU NepefaHbl B KOMMNETeH-
umto Mockosckoro n Cesepo-KaBKa3cKOro OKpyXHOro
BOEHHbIX CY0B C PaCCMOTPEHUEM KOANETNEN U3 Tpex
npodeccnoHanbHbix cyaei'?. YkasaHHble 3akoHOAa-
TeNbHble peleHna NPUHATLI B COOTBETCTBUN C NONOXKe-
HUAMM 4. 2 cT. 47 KoHcTuTyuumn PO, npegoctasnstowei
denepanbHOMY 3aKOHOAATENO NPABO CAMOCTOATE/IbHO
YyCTaHaBNMBATb FAaPaHTUKM peanusaumm npasa obBuHAe-
MOr0O Ha PAacCMOTPEHME ero Aesia CyA0M MPUCAMKHBIX.
Ho ogHOBpeMEHHO OHM Ka4yeCcTBEHHO Cy3UN CoAEeprKa-
HWe 3TOro npasa, AeBa/IbBUPOBAB CaMO MNOHATUE Liene-
Co006pPa3HOCTM UCMNO/Ib30BaHUA HAPOLHOIO NPeLCTaBu-
TeNbCTBa B YrOJIOBHOM NpoLecce.

Mpu aTom KoHcTuTyumoHHbI Cya PO npusHan co-
oTBeTCTBYOWMMU KoHCTUTYyuumn PP nonoxeHusa yro-
JIOBHO-MPOLLECCYaNbHOTO 3aKOHOAATeNbCTBA O HEBO3-
MOXHOCTWU PACCMOTPEHUA CYAOM MPUCAXKHBIX AeNn O
NPecTynieHnAX HEeCOBEPLUEHHONETHUX, AaXKe Koraa
CcaHKuma ctatb OcobeHHoM Yactn YK PP, no KoTopoli
06BMHAETCA NOACYANMbIN, COAEPKUT yKasaHMe HA BO3-
MOKHOCTb Ha3Ha4yeHMA HaKa3aHuA B BUAE NOXKWU3HEH-
HOrO JIMLIeHMA cBoBoAabl UNKN cmepTHOM KasHu'®, C oa-
HOW CTOPOHbI, 3TO 3aKOHOMEPHO, MOCKOJ/IbKY CyA0Npo-
N3BOACTBO NO Ae/laM HECOBEPLLUEHHONETHUX OCYLLEeCTB-
nAeTca no ocobbim MpaBuaam, 3TOM KaTeropuu nuu,
npeaocTaB/eH pPAA cneuuanbHbIX NPOLEcCyasbHbIX ra-
PaHTUiA, N MAKCMMasibHO BO3MOXKHOE HaKasaHue Ans
Hux cocTasndeT 10 net nuvweHua ceobogpl. C apyroi
CTOPOHbI, B MPaBoBOM NO3UUUN KOHCTUTYLMOHHOIO
Cyna P® oTmeuyeHa TakaA xapaKTepuCTUKa cyda npwu-
CAMKHbIX, KaK BblHECEHWE BEPAMKTA, HEe NoAJaloLerocs
NONHOM NPoBepKe B anennsaLuMoHHON, KacCalMOHHOM U

BEpLUEHCTBOBAHUA NpoLeaypbl anennfauMoHHOro Npon3Boa-
ctBa» // Poccuiickas raseta. 2013. 26 mnions.

12 pepepanbHblli 3aKoH 0T 5 mas 2014 r. Ne 120-®3 «O sHece-
HUW U3MEHEeHUI B OTAe/IbHble 3aKOHOAATeNbHble aKTbl Poc-
cuiickont depepaummn» // Poceuitckas raseta. 2014. 7 mas.

13 NocraHosnenune KoHctutyumoHHoro Cyaa P® ot 20 mas
2014 r. Ne 16-1 «Mo geny o NnpoBepKe KOHCTUTYLMOHHOCTHU
nyHkTa 1 yactn TpeTtbel ctatbm 31 YronoBHO-npoLeccyanb-
HOro Kogekca Poccuiickoin Pegepauumn B cBA3K C Kanobow
rpaxaaHvHa B.A. dunnmonHosa» // Poccuitckan rasera. 2014.
4 nioHA.
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HaZ30pPHOM MHCTaHUMMK, a TaKKe 6e3ycnoBHOe ANCKpe-
LMOHHOE NpaBOo 3aKoHOZATeNA IMMUTUPOBATb NOACYA-
HOCTb Aen cyay NpUCcAXKHbIX. Mo mHeHuto KoHcTuTyum-
oHHoro Cyaa P®, 310 He ABNAeTCA orpaHMYeHMeM npasa
Ha cypebHyto 3awuTy. O6a NpuBEAEHHbIX OCHOBAHWA,
Mo CyTW, CO34at0T BO3MOMKHOCTU ANA Aa/IbHENLWEero npo-
W3BOJIbHOFO OrPaHUYEHUA NOACYAHOCTM YITONOBHbIX AeN
Cy4y C y4acTMeM NPUCAXKHbIX 3acepaTteneit 3aKoHoaa-
TENbHbIM peLleHnem.

MpaBo KaXKA0ro Ha cyaebHyto 3alWmTy NpM3HaeTca
KoHcTuTyumMoHHbIM Cynom PO OCHOBHbIM HEOTUYKAae-
MbIM NPaBOM Ye/I0BEKA, @ OAHOM U3 rapaHTUiA ero pea-
Nn3auum BbicTynaet nonoxeHue cT. 47 KoHctutyuum PO
0 PAacCMOTPEHUM Aena TeM CyA0M, K NOACYAHOCTU KOTO-
pOro OHO OTHECEHO 3aKOHOM. [1pM 3TOM, NO MHEHUIO
OopraHa KOHCTUTYLUMOHHOIO KOHTPO/A, MPaBO Ha pac-
CMOTpEHME fena CyaoM C y4acTMeM MPUCAMKHbIX 3ace-
[aTtenei He ABNAETCA HENPEMEHHbIM YC/I0BUEM peanu-
3auumM npasa Ha cyAebHyio 3alwmTy®.

B Tom uncne KoHcTuTyumoHHbIM Cyg PO npuwen K
BbIBOAY, UYTO XeHLMHbI, 06BMHAEMble Mo 4. 4 cT. 210,
y. 5 cr. 228.1, 4. 4 cT. 229.1, cT1. 277, 295, 317, 357 YK
P®, nmetoT NpaBo Ha paccmoTpeHre gena cysom C yya-
CTUEM NPUCAXKHbIX 3aceaaTenei, HO TO/IbKO B TOM C/y-
Yyae, eciM Ha momeHT 11 mas 2017 r. (gaTta BbiHeceHuUA
NOCTaHOB/NEHMSA) AEN0 K CAYLWAHMIO He HasHaveHo. Bo
BCEX OCTa/NIbHbIX CUTYyaLMAX NOACYAHOCTb M COCTaB cyaa
U3MEHEHUIO He NoANexKaT.

PaHee 6narogapsa NOCTaHOBAEHUIO KOHCTUTYLM-
oHHoro Cyaa PO ot 25 ¢peBpana 2016 r. N2 6- npaBo Ha
PacCMOTpPEHME YroJIOBHOIO Aena CyA0M NMPUCAXKHbBIX NO-
NYYNNIN KEHLWMUHbI, 06BUHAEMbIE B COBEpPLUEHUN YOUIR-
CTBa Npu oTAryaowmx obcroaTenbcreax (4. 2 c1. 105 YK
P®)'>. BcneacTteme BHeceHMs deaepanbHbIM 3aKoHOAa-
Tenem nameHeHuit B c1. 31 YMNK P® 8 2014 r. gena B oT-
HOLUEHMM HUX MOFIN PACCMATPUBATLCA TO/IbKO B PaliOH-
HbIX cygax. B ganbHeliwem KoHCTUTYUMOHHbIN Cya PP
06paTna BHUMaHMe Ha To, uTo c 1 ntona 2018 r. KeHwwm-
Ham, OOBMHANOWMMCA B Pas3/IMYHbIX BWAAX MocAra-
TeNbCTB Ha XWU3Hb, ByAeT NpesocTaB/ieHa BO3MOXKHOCTb
CNYLWAHWUA YIONIOBHOMO Aena pPaloHHbIM CYyAOM C y4a-
CTMEM LIEeCTU MPUCAXKHbIX 3aceaaTenel (noctaHosne-
Hue oT 11 mana 2017 r. Ne 13-M).

1 MocTtaHoBneHune KoHcTuTyumoHHoro Cyaa P® ot 11 mas
2017 r. Ne 13- «Mo geny o npoBepKe KOHCTUTYLUOHHOCTU
nyHKTa 1 YacTv TpeTbelt YrosoBHO-MPOLECCYabHOro KoaeKca
Poccuiickoit ®epepauumn B cBA3U € 3anpocom JIeHWHrpaa-
cKoro obnactHoro cyaa» // Poccuitckas raseta. 2017. 17 mas.
15 NocraHosnenune KoHctutyumorHoro Cyaa PO ot 25 despans
2016 r. Ne 6-M «MNo geny o npoBepKke KOHCTUTYLUOHHOCTU

Pestomupya yKasaHHble NpaBOBble MO3MLMM,
MOYHO OTMETUTb, YTO NPU3HAKKU IOPULMYECKOTO Hepa-
BEHCTBA W MOCNeACTBUA NPUHATUA AUCKPUMMHALMOH-
HbIX 3aKOHOB KOHCTUTYUMOHHbIM Cygom PO B nonHom
obbeme He YCTpaHEeHbl: MO-MPEeXHEMY MKEHLUUHBbI, Cy-
AebHoe pas3bupaTenbCcTBO MO AelamM KOTOPbIX YXKe
Hayanocb, NpaBa Ha PAacCMOTPEHUE AeNa CYAOM npu-
CAXHbBIX HE MMEIOT; OCYKAEHHble, KoTopble 6blan nu-
LUEeHbl 3TOro NpaBa BCAeACTBME ABYX/IETHETO NMPUMEHe-
HUA AUCKPUMMHALMOHHOMW pegakumnm cT. 31 YK PO, He
NOJIYYUNU CNELMANbHOM NPAaBOBOM BO3MOMXKHOCTM Nepe-
CMOTpa Npurosopa.

OdymaeTca, B 0603pruMom byayLLem poCcCUnCKUiA 3a-
KOHOZATe b MPUAET K COBMECTHOMY MPUHATUIO PeLLeHmUs
NPUCAXKHBIMW 1 NPOdECCUMOHANBHBIM CYAbEW, YTO He AB-
NIAETCA U HE MOXKET ABAATHCA CYA0M MPUCAXKHBIX B KNac-
CMYECKOM MOHMMAHWUK 3TOro MHCTUTYTA. Noao6HbIe dpop-
MasibHble Yy4LIeHWA BbI3BaHbI NOACMYAHbIM (MW Hame-
PEHHbIM) XenaHnem BO34EeNCTBOBATb (MOKasaTb NoJo-
UTENbHOE OTHOWeHWe cyaebHo-cNeacTBEHHOW Cu-
cTeMbl) Ha obuecTBeHHOe MHeHue, O06LIecTBeHHoe
HacTpoeHue, obLWwecTBEHHbIE CUMMATUW, KOTOpPbIE B Lie-
JIOM Ha CTOPOHE CyAa NPUCAXKHBIX. bonee Toro, HeT 1 3Ha-
YMMOM LLeNecoobpasHOCTM B PACCMOTPEHUM MPUCAK-
HbIMW [eN O MPEecTyrnieHUaX, NPeayCMOTPEHHbIX Y. 1
cT. 1051 4.4 cT. 111 YK PO, TaK Kak B OCHOBHOM OHU Xa-
PaKTEPU3YIOT KOHOAMKT Ha BbITOBOW Mo4Be Mocse CoB-
MECTHOrO PacnuTUA CIMPTHOIO C HaMYMem ybeauTenb-
HOM [OKas3aTe/bcTBeHHOW 6a3bl MpoTMB 06BMHAEMOrO
(noacyammoro). XoTa B page CAy4aes U B HUX BO3HUKAOT
WHTEpPEeCHble Konamsmu. Hanpumep, TBEPCKUM panoH-
HbIM cyZom I. MocKBbl 6bl1 MOCTAaHOB/IEH ONpaBAaTe/b-
HbI NPUIroBOpP B OTHOLLIEHWM N1LA, 0BBUHABLLErocs B CO-
BEPLUEHUM MNPECTYNNeHUs, npeaycMoTpeHHoro 4. 1
cT. 105 YK PO, BblpasusLieroca B HAaHeCEHMM NoTepnes-
WeMy MHOMECTBEHHbIX PaHEHMWI, MOBAEKWUX €ero
cmepTb. Konnerna npucaKHbIX eaMHOFNacHO BblHeC A
BEPAMKT O HEMPUYACTHOCTM AAHHOFO /INLA K coBepLue-
HWIO npecTtynaenua. Tpyn notepneswero 6bi1 06Hapy-
»eH B 2017 r., noTepnesBLWNA BeN acoumanbHbIn obpas
YKU3HU, KPYr ero obLieHnsa 6bla orpaHnyeH NogobHbIMM
we nmuamunl®. OnpasgaTtenbHblil Npurosop 6bin Bo-
cneacTeumn oTMeHeH MOCKOBCKMM FOPOACKUM CYA0M.

nyHKTa 1 yacTu TpeTbel cTaTbM 31 YrosIoBHO-MPOLECCYaIbHOrO
Kogekca Poccuiickolt desepaumm B CBA3W C Kanobol rpax-
AaHku A.C. lbimapb» // Poccuiickas raserta. 2016. 11 mapra.

16 yronosHoe geno Ne 01-0210/2018 // Apxus Teepckoro pait-
OHHOro cyaa r. MockBbl.
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YyeHble 0TMeYatoT, YTo cyaAebHOM NPaKTUKE U yro-
JNIOBHO-NpOLECCyasibHOM AOKTPUHE KpUTEPUEB MOTUBU-
POBAHHOCTM M 06OCHOBAHHOCTU CyAEebHbIX aKTOB He pas-
pabotaHo [4]. NpeanoxeHne UCNONb30BaTh B 3TOM Kade-
CTBE onpeaesieHne MOTUBA KaK BHYTPEHHero nobyxae-
HWA, XOTA M COrNacyeTca C NPUHLMMNOM OLLeHKM A0Ka3a-
TENbCTB NO BHYTPEHHEMY YOEXKAEHWIO, HE MOMET, Ha
Haw B3rnsg, 6bITb PeannM3oBaHO, B YAaCTHOCTW, MOTOMY,
YTO nNpuaaBaTb MOTMBMPOBAHHOCTU cyaebHOro akTa
CyObEKTUBHYIO, @ He OOBEKTMBHYIO OKpacKy Hegony-
cTumo. EcTecTBeHHO, cyaebHbIl aKT BbIHOCUTCA CyAbew,
OeATeNbHOCTb KOTOPOro Haxoautca B cdepe npesymn-
unn becnpuctpacTHocTU. OgHaKo BecnpUCcTPacTHOCTb He
MOXKET paccMaTpuBaTbCA KaK CyObeKTMBHasA KaTeropus,
3TO NPOTUBOPEUUT E€ COAEPIKAHMIO.

HeobxoauMo OTMETUTb U TO, YTO B PELUEHUAX
ECMY npaso Ha cnpasegaunsoe cyaebHoe pasbupartens-
CTBO WMCTOJIKOBbIBAETCA BO B3aMMOCBA3N C U3yYEHUEM
cyabel Bcex matepuranos aena 6es npeassatoctn’ n Ha
YCNOBUWN U3NOMEHWUA MOTMBOB NPUHATMA pelueHuna’®,
Mpn 3TOM KOHCTATUPYeTCA, YTO BHYTPUIrOCYyAapCTBEH-
HOe NPaBo [O0/IXKHO B 06A3aTENIbHOM NOPALKE yCTaHaB-
NINBaTb NpaBua OLEHKU AoKa3aTenbcTs.

MUcxopa U3 3TOro, YKaXKem, 4To NoL MOTMBUPOBAH-
HOCTbIO MPUroBOpPaA UM UHOTO CyAebHOro aKTa, BblHe-
CEHHOTO MO Yro/I0BHOMY Aeny, cneayeTt NoHMmaTb oboc-
HOBaHMe BbIBOAOB CyAa 06CTOATENbCTBAMM, YCTAHOB-
NIEHHBbIMW OBBEKTUBHO C MOMOLLbIO COBOKYMHOCTU A0-
CTOBEPHbIX M AOCTAaTOYHbIX A0Ka3aTenbcTB. Kputepu-
AMM MOTMBMPOBAHHOCTM B TAaKOM C/ly4ae CTaHOBATCA
HannuMe HeomnpPOBEPXKMUMbIX [OBOAOB O MPUYACTHOCTU
NoACYAUMOTO K COBepLLEHMIO NpecTynneHus, beccnop-
HOCTb [0Ka3aTe/IbCTB, YKa3blBAOLWMX HA Ha/nMune BCeX
NPW3HAKOB COCTaBa MPECTYN/eHUs B ero AencTeuax u
OTCYTCTBME Y CYAbW COMHEHWIN B NPaBWUIbHOCTU BbIHO-
CUMOTO peLleHuns.

CnepyeT ewe OTMETUTb, YTO NPEeA/IOXKEHME O 3a-
KOHOAATEe/IbHOM 3aKpenaeHUM Takux NpoLeccyanbHbIX
KayecTB NPUroBopa, Kak 3aKOHHOCTb, 06OCHOBAHHOCTb,
MOTUBMPOBAHHOCTb U CNPABEAJ/IMBOCTD, Y¥Ke BHOCMIOCH
B ANCCepPTaLMOHHbIX nccnegoBaHusx [5, ¢. 12]. OaHako
noApobHOro cofep:KaTeNbHOro TePMMUHONIOMMYECKOTO
OCBELLEHMA OHU He NoAYYNAU. U3 3TOro MOXKHO 3aK/to-
YWUTb, YTO BONPOC O MOTMBUPOBAHHOCTU CYyAeOHbIX aK-

17 NocraHoBneHne EBponeiickoro cyaa no npasam yenoBeKka
oT 12 utoHa 2003 r. no geny «BaH Kiok npoTtns FepmaHnmn»
(»kanoba Ne 35968/97).
8 MNocTtaHoBNeHKe EBponeiickoro cyaa no npasam 4YesioBeKa
ot 19 anpens 1993 r. no geny «Kpacka npotus LLsenuapum»
(»kanoba Ne 13942/88).
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TOB NO-NPEXKHEMY COXPAHAET CBOIO aKTya/IbHOCTb, B TOM
yucne, Ha Hall B3rns4, U B KOHTEKCTE NPeoaoieHns 06-
BMHWUTENIbHOTO YK/IOHa B CY40NPON3BOACTBE.

CyLWHOCTb M npeaenbl CyLencKoro yCMoTpeHus B
KOHTEKCTE BblHECEHWA CMpaBeg/MBOro MNpUrosopa Mo
YroNoBHOMY Jenly yXKe 6blav NpeamMeToM Hay4HbIX UC-
cnepoBaHuin [6, c. 9]. OaHaKO HeAOCTaTKOM aBTOPCKMX
CYKAEHWI MOXKHO Ha3BaTb Kak YpesmepHOe BHUMaHUe K
dnnocodpcKkMm acnektTam KaTeropmm «CrnpaBesiMBoCTb»,
TaK U HeunsbexkHoe yCTaHOB/AEHWE CBA3W CrpaBea/MBO-
CTU N OOBEKTMBHOM UCTUHDI, YCTAaHOBNEHME KOTOPOM B
YrO/I0BHOM CYA,0NPOU3BOACTBE A0 HACTOALLETO BPEMEHM
NPUBNEKAET Hay4yHYl0 MbIC/b. YCTAHOBMEHWE WCTUHbI
paccmaTpuBaeTcs Kak cnocob npeaoTspalleHusa cyaeb-
HbIX oWwMBOK [7, c. 5], HO B AaHHOM c/lyyae Hago obpa-
TUTb BHUMAHME Npexae BCero Ha To, YTO Aa/IeKo He BCce
npasuAa yroJIoBHOro CyZA0MNpPON3BOACTBA PACCUMTAHbI Ha
3T0. B yacTHOCTH, 0COBbIN NOPALOK NPUHATUA cyAebHOro
peleHns npu cornacum obBMHAEMOro € NpeabaBiEH-
HbIM eMy 06BMHEHMEM KaK YNpPOLLEHHOe NPOM3BOACTBO
OPWEHTUPOBAH HE HA YCTAHOB/IEHWE UCTUHDI, @ Ha Ha/K-
yne GoOpPMaNbHO 3aKPENNEHHOro NPU3HaHUA B COBEpLLE-
HUW npectynnenusa. CyaebHoe cneacteme AaHHaA Npo-
ueaypa He npeaycMaTpuBaeT; npeaenbl 0b6xKanoBaHMA
NpUroBopa A0CTaTOYHO OrpaHuYeHbl. Ecan ucxogutb ns
AaHHbIX CynebHoro aenaptameHTa npu BepxosHom Cyae
P®, MOXHO 3aK/OYMTb, YTO NO ABYM AENaM U3 Tpex pac-
CMATPMBAEMbIX B CyZe YCTAaHOB/JIEHWME WUCTUHbI HEBO3-
MOHO. C yyeTom BoCTpeboBaHHOCTM NOAOXKEHUI . 40
YMK P® B npaBonpuUMeHUTENIbHOW NPaKTUKE MHOTO/ET-
Hee N066MpoBaHME BO3BPATa K YCTAHOBAEHWUIO OObBEK-
TUBHOW UCTUHDI B KaXJOM KOHKpeTHom caydae®® He 6y-
OET UMETb NOJIOXKUTENbHOTO pe3y bTaTa.

ABTOpbI Bceraa 6binn fanekn ot o6BUHEHUA Aen-
CTBYIOLLEFO CYAEMCKOro Kopnyca B NorosoBHoi b6esrpa-
MOTHOCTW, KOPPYNUUK, NPOAAMKHOCTU U UHBIX CMEPTHbIX
rpexax, HO FnaBHbIM HefoCTaTKOM 60/NbWMHCTBA Aen-
CTBYHOLLMX POCCUMCKMX CyAel, Mo HawemMy MHEHUIO, AB-
nAetca 6espasnmume n paBHoayLMe K cyabbe yenoBeka
W NpeapacrnoNoXKeHHOCTb (BHYTpeHHee ybexaeHue) K
OCYXXAeHMI0 0BBMHAEMOTO, MYCTb U yXKe Haxoaalerocs
Ha CKaMbe NOACYAMMbIX, NYCTb U OOBUHAEMOTO B TAXKKMX
M 0cob0 TAXKKMX NPECTYNAEHUSAX, NYCTb PaHee U HEOAHO-
KPaTHO CYAMMOTrO 3a TAXKKME U 0COD0 TAXKKME npecTynie-

% MocTaHoBNeHWe EBponeiickoro cyaa no npasam 4YenoBeKka
o1 22 dpespana 2007 r. no geny «Kpacyna npotns Poccuinckoi
denepaymn» (anoba Ne 12365/03).

20 Kosnosa H. CyTb cyaa. UHTepsbio ¢ Mpeaceaatenem Cnea-
CTBEHHOro KomuteTa Poccuiickoin ®epepaunn A.N. bacTpbiku-
Hbim // Poccumitickan raseta. 2012. 16 maprTa.
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HUA, NYCTb NOYEMY-TO U He MPU3HAIOLLEro CBOK BUHY B
npeabaABIeHHOM 06BUHEHMMW. Ham U3BECTHO U HeopUUU-
aNbHOE MHEHWe HEKOTOPbIX CyAeln 0 TOM, YTo cam daKT
nonagaHuA Ha CKaMbto MOACYAMMbIX YrKe O3HAYaeT NpaK-
TUYECKYIO [LOKa3aHHOCTb BUHbI B COBEPLUEHUWN MpPecTyn-
NIeHNA, HECMOTPA Ha MO3UUMIO 3aLUMUTbl U MMetoLwmeca
onpasAaTtenibHble A0Ka3aTeNbCTBa.

B nogobHol cntyauum BbIxogom (MAM NOMbITKOM
TAaKOBOr0) BUAMTCA BO3BPAT K COBETCKOW CUCTEME Bbl-
60pHOCTU cyael HaceneHnem, xota 6bl Ha ypoBHe cy-
[0B PallOHHOro 3BeHA (C orpaHMYeHMEM CpPOKa cypen-
CKMX MOJIHOMOYMI Ha NATb, KaK 3TO 6bII0 NpPesycmoT-
peHo 3akoHoM PCOCP ot 18 uions 1981 r. «O Bbibopax
palioHHbIX (ropoAackux) HapogHbix cynos PCOCP» mnu
OecATb NIET), YTO 0O3HAYAET HECKOJ/IbKO UHble, bonee 06b-
€KTUBHbIe 1 cnpaBeg/nsble, TpeboBaHWUA K BbIOGOPY KaH-
AMOaTa Ha CyAeMncKylo OO0/MKHOCTb, peanbHoe yvacTne
Hapoga B OTNpaB/ieHUKN NpaBocyams (Hapaay C cysom
NPUCAXKHbIX), HUBEIMPOBaAHWE POAWN FOCYLAPCTBA NpuU
Ha3HaYeHUW cyaen, 3HaYMMOE CHUMKEHME KOPPYNLMOH-
HOW COCTaBAAOLLEN JAHHOIO Npouecca.

B cBA3M C U3N10XKEHHbIM, NPeACTaBAAETCA HEOOXO-
OUMbIM CAenatb NPOMENKYTOUHbIM BbIBOA, (O Kapau-
HaNbHbIX NPEAJIOKEHUAX aBTOPOB YyTb HUXKE) O TOM,
YTO NPEoONEHN0 06BUHUTENBHOIO YK/IOHA B Yro/0B-
HOM cyZonpoun3BoAacTBe ByaeT cnocobcTBOBATL paclum-
peHve 31eMeHTOB HApOAHOro NpeaCcTaBUTENbCTBA, a
TakxKe Gopmannsauma KpuTepmes MOTUBMPOBAHHOCTU
cynebHbIX aKkToB.

3. Cype6Hbli KOHTPOJIb B MEXaHU3ME COBPEeMEeH-
HOrO Yro/JI0BHOro cyA0Npou3BoACTBa

B cuny ct. 29 YNK P® cyabl HageneHol UCKAKOYN-
TeNbHbIMM MOJIHOMOYUAMM B YACTKU, B TOM YMCNe, pac-
CMOTpPeHUA Xanob Ha genctema (besgencrTene) goNK-
HOCTHbIX /1ML, OPraHOB NpeABapuUTeNbHOro pacciefoBa-
HuA. MopAAOK PAcCMOTPEHUA Kanob ycTtaHoBNeH B
cT. 125 YMNK P®, Ho OH He BKAtOYaeT nogpobHol perna-
MeHTauun npeameTa NPoOU3BOACTBA, CyObEKTHOrO co-
CTaBa, npoueaypbl NpPeAcTaB/leHUA [0Ka3aTenbCTs,
060CcHOBbIBatOWMX Kanoby. lononHeHWe npoueayp cy-
AebHOro KOHTPONA HOPMamM, YCTAaHOB/JEHHbIMM B
cT. 125.1 YNK P®, TakKe, KaK yNnOMUHANOCb, HE NpuU-
HEeCN0 CyLLeCTBEHHOro NOBbILEHMSA NPAaBOBOW 3aluu-
LLLeHHOCTM YYaCTHMKOB NpoLecca OT pelleHuni, HapyLwa-
IOLLMX UX NPaBa M 3aKOHHbIE UHTepecChI.

21 B yacTHOCTH, TaKkoe onpeaeneHne 6bi10 BbIHECEHO Cyabeit
paioHHOrO cyZa No yKasaHHOMY B NpUMeYaHuu 5 aeny, B Ko-
TOpom 063KasioBanoCb HE3aKOHHOE MPUMEHEHUE Mepbl Yro-
NIOBHO-MPOLLECCYANbHOIO MPUHYXAEHMA MO NPeKPaLLeHHOMY
YyronioBHOMY Aeny. B TeKkcTe anobbl mMpu 3TOM YeTKO YKa-

Bbiwe rosopunock, 4to onpegeneHme B Y. 1 ct. 125
YMK P® Kpyra o63Kanyembix pelieHnin Kak cnocobHbIx
NPUYUHUTD YLLEepPO KOHCTUTYLMOHHBIM NpaBam M 3aTpya-
HUTb [OCTYN rpa)gaH K NpaBOCYAMIO ABNAETCA W3Ha-
YasibHO NopoYHbIM. KntoueBow napameTp 34eCb — C0BO-
coyeTaHMe «CMOCOBHbI MPUYMHUTLY. TakoBaa cnocob-
HOCTb [0/IXKHa ONPeaensaTbCs NPU NPUHATUKN Kanobbl K
PacCMOTPEHMUIO, M €CNN OHA YCTaHOB/IEHA CyAbel, TO npe-
NATCTBUMA ANA PacCMOTPEHUA Kanobbl He nmeetca. Oa-
HaKo KpUTepWeB BEPOATHOrO MPUYMHEHMA Bpeda KOH-
CTUTYUMOHHBIM NpaBam v cBoboaam rpakaaH yronosHo-
NPOLLeCcCyaibHbl 3aKOH HE YCTaHAB/MBAET, U MOTOMY MX
Hannume (oTCyTCTBME) ONpeaenseT HENOCPeaACTBEHHO Cy-
AbA, KOTOPOMY NOCTyNMANa AaHHaA Kanoba. B onpeaene-
HWK 06 OTKase B Npueme kanobbl yKa3blBAaeTCA HEMOTU-
BMPOBAHHbIN HWYem [oBoa, OyKBa/NbHO cCOCTOAWMMI B
C/I0BaxX KKOHCTUTYLIMOHHbIE NpaBa W cBobobl 3aABUTENA
HE HapyLLEHbI», M Ha 3TOM NpoLleaypa 3asepluaerca’l,

Janee, onpeaeneHHble U3bAHbI COAEPHKUT 4. 7
cT. 125 YMK P®, B cuny KOTOpOi NpUHECEHUE Kanobbl
He npuoCTaHaBAMBaeT 06XKanyemoro pelleHus, ecau
9TO He COYTET HYXKHbIM CAeNaTb O4HO U3 JOMKHOCTHbIX
/ML, OpraHOB [03HAHWA U MpeABapUTEeNbHOro cnej-
CTBMA, NPOKYPOP MK cyabs. C y4eToM TOro, 4TO Kanoba
NPUHOCUTCA Ha LENCTBUA U pelleHUs AOIKHOCTHbIX
/UL, OPraHoB NpesBapUTENBHOMO paccieoBaHMA, easa
NV OHW BYAYT UHUUMATUBHO NPMOCTAHABANBATL UCMON-
HeHMe TaKoBbIX. [MPOKYpPOp, BbINOAHAOWMWA B CTaguu
npeaBapuTeNbHOrO paccnefoBaHusa GyHKLMIO Haa30pa
33 npoueccyanbHON [eATeNbHOCTbIO, YNOJHOMOYEH
paccmaTpuBaTb aHaNOrMyHble anobbl. Mostomy dak-
TUYECKM eAMHCTBEHHbIN CyObeKT, He y4yacCTBYHOLMM B
CTaZMu NpeaBapuUTENbHOIO PAcCNeA0BAHUA Ha CTOPOHE
06BMHEHUs, — 3T0 cyaba. C y4eTom faHHbIX obcToATENb-
CTB 6b110 6bl NPaBUIbHBIM U3/I0XKMUTb Y. 7 cT. 125 YNK
P® B pegakumn, HagenawLwen cyabto, paccmaTpuBalto-
Lero *anoby, NpaBoM NPUOCTAHOBAEHUA UCNOAHEHUSA
06)Kanyemoro peLleHus.

MonoxutenbHblt 3dPekT umeno 6bl BBEAEHME
AO/IKHOCTU CNeACTBEHHOIO CyAbW, NEPCNeKTUBA KOTO-
poit pgocTtatoyHo OypHO obcyXKaaetca B nocnegHue
rogbl (ocobeHHO Ha ¢oHe Toro, Yto NoAob6HbLIN LWwar
npeanpuHAAN HEKOTOpble MNOCTCOBETCKME CTPaHbl —
YKpauHa, KasaxctaH, Kuprusus). BbickasbiBaa cob6-
CTBEHHYIO MO3UUMIO U HE BCTyNas B NMOJEMUKY CO CTO-

3bIBasIOCh, YTO B CBA3N C HEOTMEHEHHOM MOAMUCKOW O HeBbl-
e3/e 3aABUTe/Ib UCMbITbIBAET TPYAHOCTM C NOAYyYeHWeMm 3arpa-
HWYHOrO NacnopTa, T. €. NPOM3BONbHO OrPaHMYMBAETCA €ro
KOHCTUTYUMOHHOE NpaBo Ha cBoboay nepessusKeHus.
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POHHMKaMW W MPOTUBHWKaMM TaKOro 3aKoHodaTesb-
HOro peLleHus, OTMETMM, 4YTo, BeccnopHo, 3TO MOBbI-
cuno 6bl NPaBOBYH 3aLUMLLEHHOCTb YYaCTHUKOB MpO-
Lecca, cnocobcTeoBasio Hbl yCUIEHMIO KayecTBa pacce-
[,0BaHUA, OrpaHMUNNI0 Bbl NPOU3BOJILHOE NPUHATUE pe-
LUEeHWI, 3aTparMBaloWwmMx npasa M ceoboabl rparkaaH.
OpHaKo Takoe 6b1/10 6bl BO3MOMKHO TONBKO NPU HE3aBU-
CMMOI OLEHKe CNeACTBEHHbIM CyAbeli mMaTepuasnos,
npeacTaBiseMblX OpraHamu npenBapuUTeNbHOro pac-
CNefoBaHUsA, a TaKKe NP ero He3amHTepPecoBaHHOCTU
B LLOCTUMKEHMMW MO KAXKAOMY ey KOHKPETHOrO pesy/ib-
TaTa (OKOHYaHMA paccnenoBaHUA HanpaBAeHWem gena
B CyA, C 0O6BUMHUTENbHBIM aKTOM WM 0O6BUHUTENbHBIM
3aK/lo4eHnem). B npoTMBHOM cny4vae HUYero 6bl He Us-
MeHWUN0Cb. Kpome Toro, Kopnyc cneacTBeHHbIX cyaei
[O/MKeH ObITb OTAENEeH OT npeacTaBuTesielt cyaebHom
B/1aCTU, PacCMaTPUBaOLLINX YrONOBHbIE Aena Nno cylie-
ctBy. Mepepaya cneacTBEHHbIM CyAbsM, KpOme pac-
CMOTPEHUA Kanob B nopsgke, NpeaycMOTPEHHOM
cT. 125 YMK PP, NoNHOMOYMI B YACcTU CaHKLLMOHUPOBA-
HUA OTAENbHbIX PELUEeHMI OpraHOB NpeaBapuUTeIbHOro
paccnefoBaHUsA U OnNepaTUMBHO-PO3bICKHbIX NoApasse-
NIeHWI (B TOM YMcne NOCTAHOBAEHWUS O BO3OYKAEHUU
YrOJIOBHOIO fleNa, Kak 3To GpaKTUYecKkn aenaetca B ame-
PUKAHCKOM Yro/IOBHOM MPOLLECCE), a TaKKe AeNOHUPO-
BaHWA O0Ka3aTe/NbCTB (B TOM 4YMcne B NaaHe MX U3Ha-
YanbHOW NPOBEPKK Ha cobatogeHne TpebosaHma gony-
CTUMOCTU M OTHOCMMOCTM), cnocobcTBoBana 6bl 6onee
KayecTBEHHOM NOArOTOBKE MaTepuanoB gocyaebHoro
NpPon3BOACTBa NO Yro/JIoBHOMY Aeny, ecaun bbl Npy aTom
6bIIN UCKNtOYEHbI HePOopPMaibHbIE KOHTAKTbl MEX Y Cy-
L,EeNCKMM KOPNYCOM M AONKHOCTHbIMU /IMLLAMW OPraHOB
npeaBapuTebHOro pacc/ieloBaHus.

4. Ucnonb3oBaHue B A0Ka3biBaHUU pe3yibTaTos
onepaTMBHO-PO3bICKHOMW AeATe/IbHOCTH

[aHHbI BONPOC TaKKe ABAAETCA BECbMA AMCKYC-
CMOHHbIM. C OIHOM CTOPOHbI, NpoLeaypa Aerannsaymm
MHbOPMALMKN, NOJYYEHHON OMNEpPaTUBHO-PO3bICKHBIM
nytem, yctaHossneHHaa B YMK PP, B yenom cootset-
CTBYET AEeMOKpaTMYecKMm cTaHgaptam. C gpyroi crto-
POHbI, MOCKO/IbKY Cama WHbopMaLma MONy4yaeTcs BO
BHenpoleccyalbHOM NnopsaaKe, a No npasunam, perna-
MeHTUpOBaHHbIM PeaepanbHbIM 3aKOHOM OT 12 aBry-

22 OnpegeneHve KoHctuTyumoHHoro Cyaa PO ot 14 wiona
1998 r. N2 86-0 «[1o geny o npoBepKe KOHCTUTYLIMOHHOCTM OT-
OenbHbIX nosoxeHnn dPepepanbHoro 3akoHa “O6 onepa-
TMBHO-PO3bICKHOM AeATeNbHOCTU” Mo Kanobe rpaxpaHku
WN.I. YepHoBoi» // BecTHMK KoHctutyumoHHoro Cyaa Pd.
1998. Ne 6.
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cta 1995 r. Ne 144-d3 «06 onepaTUBHO-PO3bICKHOM Ae-
ATENbHOCTMY», cobntocTu BanaHc nNpu ee neraansauum
[O0CTaTOYHO TPYAHO.

Kak n B page opyrux cnyyaes, 34ecb cneayet no-
NOXUTENbHO OUEeHUTb AeATeNbHOCTb KOHCTUTYLMOH-
Horo Cypa PO. Ewe 8 1998 r. um BblHECEHO onpeaene-
HWe, B KOTOPOM Pas3bACHEHO, YTO 3aa4ei onepaTUBHO-
PO3bICKHBIX MEPONPUATUI ABNAETCA YCTaHOBNEHME Npe-
CTYNHbIX CBA3el nposepsemoro avua?. K paHHomy
onpeaeneHunto bbi1o chopmMyMpoBaHO YeTbIpe 0COBbIX
MHeHua cygen KoHctutyumorHoro Cyaa P®. B yacTHo-
ctn, A.J1. KOHOHOB yKa3an, YTO BMeLLATeNbCTBO B YacCT-
HYIO YKM3Hb rpakAaH Npu NpoBeaeHUN ONepaTUBHO-PO-
3bICKHbIX MEPONPUATUIA HE MOXKET UMETb TOTasIbHbIM Xa-
paktep; T.I. MopLlakoBa —4YTo HeonpeaeNeHHOCTb Npo-
BEeAEHUA ONepaTUBHO-PO3bICKHOW AeATEeNbHOCTU CO-
3/1aeT ycnoBuMA ana npounssona; B.U. OneHnk obpatun
BHMMaHWE Ha TO, YTO NPU PeLLEeHNN BONpOca 0 Heobxo-
OMMOCTU NpoBeAeHUA onepaTUBHO-PO3bICKHbIX Mepo-
npuaTUin TpebyeTca Hannune NposBepeHHON MHopma-
LMW O roTOBALLEMCA MU COBEPLUEHHOM NPeCTynAeHuw;
l.A. TagKmMeB — Ha TO, YTO HOPMbI 3aKoHa «06 onepa-
TUBHO-PO3bICKHON AEeATENbHOCTU» AO0MYCKAOT pPasiny-
HOe ToNKoBaHue. K coxkaneHuto, 3a 20 neT, npoLieawmnx
C MOMEHTa 3TUX COBbITUI, NOBbLILIEHWUA TPAHCMAPEHTHO-
CTM HOPM 3aKOHa B 3TOM YacTX He NPOU3OLLO.

PaccmoTpeHue cyaom Bomnpoca O MNpoBeAeHUMU
OMNepaTUBHO-PO3bICKHbIX MEPONPUATUI [0 HAYana Npo-
W3BOACTBA NO Yro/JIOBHOMY Aeny npusHaHo KoHcTutyum-
OHHbIM Cyzom PO dopmoit npeasapuTenbHoro cyaeb-
HOro KoHTpona?3, Mpu 3TOmM opraH KOHCTUTYLMOHHOrO
KOHTPONA YKasan, YTo MMEHHO nocpeacTBOM onepa-
TUBHO-PO3bICKHbIX MEPONPUATUI MOXKET bbITb NpoBe-
peHa MHbopmauma, No pesynbTaTam vero u byaet pe-
WaTbcA BOMPOC O BO3OYXKAEHWM YrONOBHOTO Aena.
MHbIMM cnoBamM, ONEPaTUBHO-PO3bICKHbIE MepOonpusa-
TUA ABNAIOTCA KOPPEKTHbIMW KaK MPOBEPOYHbIe Aei-
CTBMA, NpeallecTBylOlMEe BO3OYKAEHMIO YroN0BHOMO
Aena. B 1o e Bpems, € y4eTom TOro nopsaaKa, KoTopblit
ycTaHoBAeH B cT. 144 YIMK PO, Takasa no3numa npeacras-
NAETCA MU3NLWHE pacluMpAoLWel npeaensl cobnpaHun
MHbOpPMaLLMKN, KOTOpPAA BMOCNEACTBUN MOMKET UCMOSb-
30BaTbCA B KayeCTBe JOKa3aTe/bCcTaa.

23 MocTtaHoBneHune KoHcTuTyumoHHoro Cyaa PO oT 9 uioHa
2011 r.Ne 12-M «Mo aeny o npoBepKe KOHCTUTYLUOHHOCTU MO-
NIOXKeHW NyHKTa 7 cTaTtbn 16 3akoHa Poccuiickoit ®eaepaumm
“O cTaTyce cyaei B Poccuiickont ®egepaumnn” 1 4actm nepsoi
cTaTbm 9 GegepanbHOro 3akoHa “O6 onepaTMBHO-PO3bICKHOM
aeatenbHocTn” B CBA3M C Xanoboi rparkpaHuHa U.B. AHo-
coBa» // Poccuinckas raseta. 2011. 22 uioHs.
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EcTecTBEHHO, YTO npoBeAeHMEe onepaTUBHO-PO-
3bICKHbIX MepPONpUATUIA NoApPa3yMeBaeT BTOP)KEHUE B
YaCTHYIO XKM3Hb YenoBeKa. [lpuyem He TO/IbKO TOro, YbA
NPUYACTHOCTb K COBEPLUEHMIO MPOTMBOMPABHbLIX AeM-
CTBUIA NpoBepseTca, HO U COBEPLUEHHO MOCTOPOHHMX
L, BXOZAWMX B KPYr ero obuweHus. B cBA3M ¢ aTum
npuBefemM B KayecTBe Mpumepa ele oaHy NpasoByHO
nosnumto  KoHctutyumoHHoro Cypga P®. B pgekabpe
2017 r. OH B 04epesHOW pa3 KOHCTaTUPOBa, YTO Npu-
MeHEeHMEe TeXHUYECKUX cpeacts ¢puKcaumm Habnoaae-
MbIX COBbITUI He NpegonpeaenseT He0bXoANMOCTb Bbl-
HeceHusa 0 TOM CneLManbHoro cyaebHoro pewweHus, no-
CKO/IbKY AaHHbIN BWA, ONEPATUBHO-PO3bICKHbIX MepOo-
NPUATUI HE OrpaHMYMBAET KOHCTUTYLMOHHbIE NPaBa Ye-
NOBeKa 1 rpaskaaHmHa?t. Mexkay Tem, ec/im 0bpalatbes
K nonoxeHuam PenepanbHOro 3akoHa ot 27 uons
2006 r. N2 152-®3 «O nepcoHanbHbIX fAaHHbIX», TO TaKO-
BbIMM fBAAeTCA ntobaa nHdopmaums, no3BoasAoLLan
NMAEeHTUPUUMPOBATL NPAMO UM KOCBEHHO KOHKPETHOoEe
dur3nyeckoe nnuo. M3o06paxkeHre n pedb Yenoseka oT-
HocATCA K chepe ero YacTHOW KWU3HW, NPOM3BOJIbHOE
BMELATENbCTBO B KoTopyto KoHctutyuma PP 3sanpe-
waet. Ncxopa m3 atoro, chepa cyaebHOro KoHTpons B
obnactu onepaTMBHO-PO3bICKHOM [eATenbHoCTH
[OO0J1KHa 6bITb MHOFOKPATHO YCU/IEHA, U KaxKaoe onepa-
TUBHO-PO3bICKHOE MEPOoNpPUATUE, CBA3AHHOE C Hernac-
HbIM NoJly4yeHnem MHGOPMALMKN O YACTHOWM KMU3HU NLA
n ee ¢uKkcauun, B 06A3aTENLHOM MOPAAKE AOMKHO
6bITb NPegMETOM CyaebHOM NPOBEPKMU.

He ceKkpeT, UTo He3aKOHHble MaHWMYAALUUN C UH-
dopmaumen, NoNy4eHHON onepaTMBHO-PO3bICKHbIM My-
TEM, MOTYT ObITb TECHO COMpPAMKeHbl ¢ panbcnduKkalmen
[0Ka3aTeNbCTB MO YyroNoBHOMY Aeny. Pa3obnaumtb He-
[06pPOCOBECTHBIX COTPYAHMKOB MNPaBOOXPAHUTE/bHbIX
opraHoB, a Tem 6onee, LOBUTLCA NPUBAEYEHUA UX K OT-
BETCTBEHHOCTM, [AOCTAaTOYHO TpyAHO. Hanpumep, B
2017 r. ocyAaeHbl ABa ObIBLUMX COTPYAHWKA MOAMLMM
(4o3HaBaTeNb M y4aCTKOBbLIA YNOJHOMOYEHHbIN), KOTO-
pble panbcndunumpoBanm foKasaTenbCTBa No Aeny B OT-
HOLLUEHWM MHOCTPAHHOTO rpaXAaHuHa, 06BMHABLLErocs B
MCNONIb30BaHUN MOANOMKHOIO [AOKYMeHTa (MmaTeHTa).
Oeno 6bin0 NepeaaHo B MUPOBOW cya, rae bbiio ycTa-
HOB/IEHO, YTO MNATEHT MM Obl/1 NONYYEH B YCTAHOBNEHHOM

24 OnpegneneHue KoHctutyumoHHoro Cyaa P® ot 19 aekabps
2017 r. Ne 2810-O «O6 oTKasze B NPUHATUN K PACCMOTPEHUIO
®anob rpaxaaHuHa [asnetosa AHgpes HOpbesuya Ha Hapy-
WeHMEe ero KOHCTUTYLMOHHbIX MpaB cTatbeit 89 YronosHo-
npoueccyanbHoro Kogekca Poccuitckoit ®egepauun» // Odu-
uManbHbI calT KoHcTuTyumoHHoro Cyaa P®. URL: http://doc.

nopsaaKe M U3bAT COTPYAHUKAMM NOANLNN, CNeaCTBEH-
Hble AeNCTBUA C MOHATbIMW HE NPOU3BOAUANCH, MOAMUCK
MOHATLIX NoAAeNAHbI. B pe3yabTaTte MHOCTPAHHbIN FpaK-
AaHuH 6bl1 onpaBAaH, a BbllleyKa3aHHbIe JOMKHOCTHbIE
ML@ npuBaeYEHbl K YrONOBHOM OTBETCTBEHHOCTM 3a
danbcndrKaumio AoKas3aTeNbCTB U NpeBbIEHME A0/XK-
HOCTHbIX MOJIHOMOYMIA U BNOCNAEACTBMMU OCYKAEHDI K pe-
a/IbHbIM CPOKaM AulleHus cBoboapl®>.

Pestomupya M3N0KEHHOE, YKarKem, 4YTOo npoue-
Aypa npusHaHMA WHOOPMALMK, MOAYYEHHON onepa-
TMBHO-PO3bICKHbIM MyTEM, [A0KA3aTeNbCTBOM MO Yro-
JIOBHOMY fie/1y, COOTBETCTBYET HAa3HAYEHMIO YrOJIOBHOTO
cyponpoussoactea. OgHAKoO NOPALOK NONYyYEHUs 3TON
MHbOPMaLMN HYXKOQeTCA B COBEPLUEHCTBOBaHMMU, MO-
CKO/IbKY B JaHHbIA MOMEHT OH JIMWEH MNapameTpoB
HeobXxo4MMOCTM U MPOMOPLIMOHANBHOCTH, a TaK¥Ke ane-
MEHTOB cyAebHOro KOHTPOANA, afeKBaTHbIX CTeneHu
BTOPYKEHMA B YACTHYIO U3Hb (B TOM YMC/e, HErNacHoe
ayamo- 1 BugeoHablogeHne o4eBUAHO ABNAOTCA Ta-
KMM BTOpXKeHWem). B page cnydyaes Hopmbl Depepanb-
HOro 3akoHa «O6 onepaTMBHO-PO3bICKHON AeATeNbHO-
cTn» 6bIM NpeameTom Kanob B ECMY, KoTopbii yke
obpalllan BHUMaHWe Ha OTCYTCTBUE B POCCUMIMCKOM 3aKO-
HO4ATENbCTBE YETKOW M MpencKkasyemon npouenypbl
NMPOBEPOYHbIX 3aKYMOK, MPU3HAB 3TO «CTPYKTYPHOW
npobaemoii» poccuiickoro npasocyamnae.

5. Passutne anennsauMOHHOrO U KaccaLMOHHOrO
CyA0onpousBoACTBa

29 ntons 2018 r. 6bi1 NPUHAT PesepanbHbI KOH-
CTUTYLMOHHBIM 3aKoH Ne 1-®K3 «O BHeceHMn uameHe-
HUiM B ®enepasnbHbl KOHCTUTYLMOHHBIM 3aKoH “O cy-
nebHoin cucteme Poccuiickon Pepepaunmn” u otaens-
Hble pesepanbHble KOHCTUTYLMOHHbIE 3aKOHbI B CBA3U
C CO34aHMEeM KaCCaLMOHHbIX CyA0B 0bLei opuUcamK-
LUMKU M anennsaLMOHHbIX CYA0B OOLLEN IOPUCOMKLUNY, B
COOTBETCTBUM C KOTOPbIM BBOAATCA (He no3aHee 1 ok-
TA6pA 2019 r.) oTAenbHble KacCaLMOHHbIE U anennaum-
OHHble cyabl obLel PUCAMKLMM ANA PAacCMOTPEHMUA
KAaCCALMOHHbIX M aneaIALMOHHbIX Kanob Ha pelleHun
HUMKECTOALLMX CYA0B B Lensx 6osee HE3aBUCUMMOTO No-
JNIOXKEHUSA 3TUX WMHCTaHUMK OT obliei cyaebHoin cu-
ctembl Poccuiickon Pepepaumn. Mo 3amblicay 3aKOHO-
AaTens, AeBATb KacCauMOHHbIX CyA08B 0bLLel topucamK-

ksrf.ru/decision/KSRFDecision308757.pdf (gata obpaleHus:
28.02.2019).

25 yronosHoe geno Ne 01-0243/2017 // Apxns CaBenoBcKoro
paiioHHoro cyaa r. MockBsbl.

26 MocraHoBNEHME EBPOMNENCKOro cyfa no npaBam YenoBeKa
no peny «Kymuukuii v gpyrue npotms Poccum» (kanoba
Ne 66215/12).
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LMK 1 NATb anenNAaLNOHHbIX CyA0B 0bLei opUcanKLUm
b6yayT 6onee apPeKTUBHO YCTPAHATL AONYLLEHHbIE NPU
PacCMOTPEHUU YIONOBHbIX Aen cyaebHble ownbkM B
CU/IY CBOEFO MEXPErmoHabHOro PacroNOKeHUS.

MpaBo 06)anoBaTb NPUroBOp ABAAETCA BAXKHOM
rapaHTMein NPoTUB HE3AaKOHHOMO OCYXXKAEHUSA, NMO3ITOMY
yCcuMneHue He3aBUCMMOCTU anenNsAaLMOHHON M Kaccaum-
OHHOWM MHCTaHLUMW MOXHO NPUBETCTBOBATL. MPUTOM YTO
BOMPOC O BUHOBHOCTU / HEBMHOBHOCTM B MHKPUMUHU-
pyemMom LesHUN yKe He ABNAETCA B 3TUX MHCTAHLMAX
OCHOBHbIM [8], B LLeHTpe BHMMaHUA OKa3blBatOTCA apry-
MEHTbI *anobbl (NpeacTaBieHns) U Ux cBA3b ¢ cobpaH-
HbIMW MO Aeny AokasaTenbcTBamu. MpoBepKa «cocTon-
TENbHOCTM MpPEeTeH3MM» yYacTHUKA npouecca He CTpo-
utcs, no obwemy npasBuay, Ha OCHOBE MOBTOPHbIX NO-
LPOB6HbIX cyaebHbIx caylwanuii [9, c. 53].

KoHcTaTMpya Hanuvune anennsiuMoOHHOrO «Mnoau-
Mmopdur3ma» (MHOroBapuaHTHOCTM), HEKOTOpble npo-
LLecCyanuncTbl BHOCAT NpeanoKeHne ob yctaHoBAEHUMU
anennALMOHHOIo NepecMoTPa Ha OBLWMX OCHOBAHUAX U
NPWroBOpOB, NOCTAHOBNEHHbIX MO MpPaBWaAaM, npeay-
cMmoTpeHHbIM 1. 40 YMK PP, u npurosopos no yronos-
HbIM Aenam, PaCCMOTPEHHbBIM C y4acTUeM MPUCAMKHbBIX
3acepateneii [10]. OaHaKo NPOTUB 3TOrO MOXKHO NpuBe-
CTW HECKOJ/IbKO BO3PArKEHUMN.

Bo-nepBbix, cywiecTeytowme B gencrayrowem YK
P® orpaHuuyeHua obycnosneHbl NPUPOAONA YKasaHHbIX
IOpPUANYECKNX NpoLeayp cyaebHoro pasbupaTenbcTsa,
WX USMEHEHUA NPEACTABAATCA HECBOEBPEMEHHbIMMU.

Bo-BTOpbIX, NPY paclMPeHUKn, HAaNpUMep, OCHO-
BaHWIA OTMeHbl ONpaBAaTeNbHOrO NPUrosopa, nocra-
HOBJIEHHOTO Ha OCHOBaHMM OMpPaBAATENIbHOIO Bep-
OMKTa KOJINErMM NPUCANKHDBIX, MOMKET C/I0XKUTbCA CUTYa-
UMs, B KOTOPOM cama uMAea HapogHOro y4acTusa B OT-
npasAeHUM NPaABOCYANA OKAXKETCA HUBEIMPOBAHHOW.

B-TpeTbmx, C y4ETOM TOrO, YTO U3MEHEHUIO UK OT-
MeHe B anesNsiuMOHHOM MopALKe NoABepraeTca MUHU-
Ma/IbHOE KOJIMYECTBO OBBMHUTENBHBIX NPUFOBOPOB (a B
KacCaLMOHHOM — ellle MeHbLLEE), PacLUMpPEHNE BO3MOXK-
HOCTEMN A/19 OTMEHbI MPUTOBOPOB OMpPaBAATE/IbHbIX OTPU-
L,aTeNbHO NOB/MAET Ha COCTOSHME 3aLLMLLEHHOCTM NPaB U
3aKOHHbIX MHTEPECOB OCYXKAEHHBIX, U MPEBPATUT CyA nep-
BOW MHCTaHUMM B «NPeABapUTENbHBINY, a anennaumoH-
HYIO M KaCCaLMOHHYH MHCTAHLMIO — B KOKOHYATE/IbHbINY,
YTO He byaeT cnocobcTBOBATL YCUNEHUIO HE3AaBUCUMOCTH
cypen. HayyHaa xapaKkTepucTvKa aneanaumm n Kaccaumm
KaK «NpoBepoYHbIX» cTagui [11, c. 9] npeactasnsetca B
CBA3M C 3TUM Honee NPaBU/IbHON, @ COXpaHeHMe cylue-
cTBytoLLEero cerogHs banaHca — 6osee pasymHbIM.

CocTA3aTeNbHOCTb B aneIALMOHHOM MHCTAHLMK
y*Ke bbl1a NpeaMeToOM Hay4yHoro uHTepeca [12, c. 3-5],
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OAHAKO C y4eTOM aKTUYECKOro OrpaHUYEHNA TaKOBOWM
B MCCNef0BaHUM HOBbIX A0Ka3aTenbcTs (M nogobHoe
ABNAETCA rMaBHbIM HEAOCTaTKOM HblHELHero anenns-
LMOHHOro NPOn3BOACTBA, KAKOBOE NO CYTU CBOAMUTCA K
dbopManbHOMY M3y4yeHWo [0BOLOB anennsaLMoHHON
}anobbl WMAM NpeacTaBNeHUa) oOHa npeAacTasaseTca
HY)KAatloLLenca B falbHENLLEM YCUNEHNN.

Byayyn orpaHuUYeHHbIMW pamKamMu JaHHOM ny6-
NIMKaUMKU, Mbl HE MOXEM NoapobHO OCTaHOBUTLCA Ha
BCEX BbILWEYKa3aHHbIX MOMEHTaXx, HO, B YaCTHOCTH, eLle
pa3 CKa)KeMm, 4To BblAesieHMe KaCcCaUuMOHHBbIX U anenns-
LUMOHHBIX CyZ0B (MHCTaHLMI) B OTAE/IbHbIe 3BEHbA CY-
nebHoi cuctembl Poccuiickon deaepaumn B Lenax nx
60/1bllEeN HE3AaBUCMMOCTM HE O3HAYaeT MX BblAeneHuA
n3 obuieln cyaebHoi cuctembl, KOTOpan KUBET, Cyle-
CTBYET, OEeWCTBYeT, pa3BMBaeTcA MO OnpeaeNeHHbIM
oduLManbHbIM M HeoPULUMANbHBIM, T1ACHBIM U Hernac-
HbIM, OBLLENPUHATBIM M YaCTHbIM MPABUIAM.

FnaBHbIM HeoduULMaANbHBIM NPaBUIOM PaboThI
HaLlUKMX CyZ0B, NO MHEHUIO AaBTOPOB, ABAAETCA ONpaBAa-
HWe NOoACYAMMOro B CAaMOM KpaHem cayyae, Koraa He
onpaBAaTb HeNMb3A (HanpUmep, No NPUYUHE ABHO BUAM-
MoW, 3aBeaomolt danbcudrKaummn A0KasaTeNbCTs) Uam
Korga yronosHoe geno npuobpeno rpomagHbin obue-
CTBEHHbIV pe30oHaHC (Hanpumep, NpPeKpaLLeHne yroios-
HOro fena B OTHOLWEHUU NpeanpuHUMaTens us TyNbcKon
06/1aCTH, NLWMBLLIETO KM3HWU B COCTOSHMM CaMO3aLLMTbI
cebs 1N B6IM3KMX HECKONbKUX BOOPYKEHHbIX Hanagato-
LLMX) MK LLMPOKYHO BCEPOCCUICKYIO M MEXKAYHAPOAHYIO
M3BECTHOCTb (Hampumep, onpasAaHWe BpsaHckMm 06-
JTAaCTHbIM CYZ,0M Ha OCHOBE OMpPaBAATE/IbHOrO BEPAMKTA
NPUCAMKHbIX TPUHAAUATM NOACYAUMbIX, LECTb M3 HUX
HaXOAMAMUCb MOJ, CTPAXKeWN A0 BbIHECEHUS peLleHus, 06-
BMHABLUMXCA B KOHTpabaHAe HAapKOTMYECKMX BELLECTB B
BMAE KOHAWTEPCKOrO Maka B 0c060 KpynHOM pasmepe).

BblaeneHune KacCauMoHHbIX M anennaLnMoHHbIX UH-
CTaHUMM U3 cocTaBa cyaa cybbekTa deaepaumnmn B OT-
AenbHble 1 6onee HesaBUCHMMblE AEBATb KACCALMOHHbIX
M NATb anenNAuMOHHbIX CYyA0B O3Ha4YaeT U UX 3Hauu-
TENbHYIO YAANEeHHOCTb OT MecCTa MNPOXKMBAHUA WU
HaXOXAEHUA /L, NOAAIWMX KaccauMmio UaM anenns-
LMIO, €C/IM OHW HEe MPOXKMBAIOT MU HE HAaXOAATCA B Me-
CTe NOCTOAHHOro NPebbiBaHMA OLHOIO M3 AEBATU Kacca-
UMOHHBIX WAW MNATM anennsfLMOHHbIX CyAoB obuiei
ropucankumn. B uensax pewexua stoit npobnemol dese-
panbHbIM KOHCTUTYLMOHHbLIM 3aKOHOM OT 7 ¢deBpans
2011 r. Ne 1-®K3 «O cyaax obLiel opucankumm 8 Poc-
cuiickon degepaummn» (B 4. 3 cT. 23.1 1 u. 3 cT. 23.9)
npeaycMoTpeHa BO3MOXHOCTb 06pa3oBaHMA NOCTOAH-
HbIX CyAebHbIX NpucyTcTBuUit (060CcOBNEHHbIX Noapas-
OeneHui cypa) BHe mecTa MOCTOAHHOro npebbiBaHWA
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KaCCaLMOHHOIO MWW anenfAuMoOHHOro cyaa obuwei
HOPUCANKLMMN.

Ewe pa3s oTMeTUM, YTO OTCYTCTBME OTAENbHbIX (C
TOYKM 3pEHMA OPraHN3aLLMOHHOIO NOCTPOEHUA) Kaccaum-
OHHbIX W aneNNAUMOHHbIX CyL0B ANs 0byKanoBaHMA pe-
LIEHMWIM HUMKECTOALLMX CYA0B BPAS, N ABAAETCA OAHUM U3
OCHOBHbIX HE[0CTaTKOB POCCMIMCKOro YroloBHOTO CyZ0-
NpPOW3BOACTBA WAM ero rnaBHOM npobnemol, Tak Kak
rNaBHbIM MPUHUMMNOM AEATeNbHOCTM HalMX CyAoB, Mo
MHEHWIO aBTOPOB, ABAAETCA CTabUAbHOCTb U YCTONYM-
BOCTb (HEOTMEHAEMOCTb) CyaebHbIX pelleHnid, 1 Beeae-
HWe 6osiee HEe3aBUCUMbIX MHCTAHUMIN CYTU COBPEMEH-
HOrO POCCUMIACKOrO MPABOCYAMS W3MEHUTb HE MOMKET,
XOTS C TOYKM 3pEHNA MOLEPHM3ALUN aNeNNALMOHHOTO U
KaccaLMOHHOro npoussoacTea, 6e3 comHeHud, 3To no-
Ne3Hble 1, HaBepPHOE, HYXXHble HOBOBBEAEHWA.

6. dBoNOLMUA Hay4yHbIX NPEACTABNEeHUA O Cu-
CTeMHbIX HepocCTaTKax (HacywHbiXx npo6nemax) yro-
JIOBHOrO CyAONPOU3BOACTBA

B Hauane XX| B. B 3HaUMMbIX Hay4HbIX NybaunKa-
LUMAX K OCHOBHbIM Npobiemam POCCUMCKOro npasBocy-
AunA 6bIN0 MPUHATO OTHOCUTb HapyLUeHWe PasyMHOro
CPOKa pa3bupaTenbCcTBa FparkKAaHCKUX U YFON0BHbIX AeN
BO BCEX PErnoHax, rae NpoBoauaCcA MOHUTOPUHT Hapy-
LIEHWI NpaB Ye/I0BEKa; CYLLLeCTBOBaHWE MACCOBBIX M NO-
BCEMECTHbIX NPenATCTBUI B chepe AocTyna K npasBocy-
AMI0; HapyLlleHMe rNacHOCTU U OTKPbLITOCTU cypebHoro
pa3bupaTenbcTBa: HapyleHWe NpUHUMNA PaBeHCTBa
CTOPOH (AIBHO BbipaKeHHbI 0OBUHUTENbHBIN YK/IOH B
YrO/I0BHOM CYZI0MpPOU3BOACTBE, OTKA3 B 03HAKOM/IEHUM
C maTepuanamu Aena u noayvyeHUm Konui LOKYMEH-
TOB); HapylleHWe npaBa Ha 3awmTy (paccmoTpeHue
nena 6e3 agBoOKaTa AayKe Torga, Korga ero yyactue -
nanocb 06A3aTeNbHbIM); HapyLeHWe NPUHUMNG Hesa-
BMCMMOCTM M BecnpucTpacTHoCTU cyaein (Hanpumep,
dMHaAHCMpPOBaHMe CyA0B U3 MECTHOTO BtoarKeTa); Hapy-
WeHWe npaBa Ha BO3MOXHOCTb 06)asoBaHWA (3a-
OepXKKa Bblaaun cyaebHbIX peleHuit); HEUCNONHEHNE
cynebHbIX pelleHnit (HapyweHe CPOKOB BO3BYKAeHMA
McnonHUTeNbHOro npoussoactea) [13, c. 270-275].
BO/IbWMHCTBO M3 3TUX NpobsieM NoAy4Ynau ycnewHoe
pelweHue (Tak, cT. 51 YMK PP yctaHoBUAA, NO cyTH, 064-
3aTeNbHOE y4yacTMe 3alUMTHUKA B YTOJIOBHOM CyA0Mpo-
M3BOACTBE, CMeLManbHaa pernaMeHTauma pasyMmHbIX
CPOKOB YroN0BHOMO CyA0NpPOM3BOACTBa bblna nponsse-

27 30pbKuH B.[. KOHCTUTYLMA XMBeT B 3aKoHax // Poccuiickas
raseta. 2014. 28 pekabps.

28 MocTaHoBneHne KoHctuTyumoHHoro Cyaa P® ot 9 Hoabpsa
2018 r. Ne 39-n «[Mo geny o npoBepKe KOHCTUTYLIMOHHOCTM Ya-
CTelt NepBOW M TpeTben cTaTbu 1, yacTen nepBon, TpeTben U

AeHa B 2010 ., Bonpoc 0 PMHAHCMPOBAHUM CYA0B MOAY-
YMN TBEPAYHO 3aKOHOAATENbHYI0 OCHOBY). O4HaKO Ha UX
mecTe cpopMUPOBaNUCH HOBbIE KONN3UU, HE MO3BONA-
IolWMe oueHUTb chepy OTMNPaBAEHUA MPABOCYAUA KaK
OYULLLEHHYIO OT CUCTEMHbIX HEOCTATKOB.

Mo mHeHuto Mpegcepatena KOHCTUTYLMOHHOMO
Cyaa PO B.[l. 30pbKKHa, HA CEroaHA CUCTEMHbIMU NPO-
6n1emamu (HegocTaTKaMu) YrosI0OBHOMO CYyAOMNPOU3BOA-
CTBa AB/IAKOTCA OTCYTCTBME UHCTUTYTA CNEeLCTBEHHbIX CY-
Oen B POCCUMIACKOM YrOoNOBHOM MpoLecce, HapyleHue
pa3yMHbIX CPOKOB CYy0MNPON3BOACTBA Ha CTaAnN Npea-
BApPWUTE/IbHOIO paccnenoBaHUA, Ype3mepHaa ANuTeNb-
HOCTb COZEP)KaHWA Mnof cTparkei, HeabdeKTUBHOCTb
paccMoTpeHus cyaom Kanob B nopagke ct. 125 YMNK PO,
HapylweHWe Npasa NoTepneBLLero Ha AOCTYM K NPaBoCy-
AMIO W 3aLLUTY ero MHTepecos, 31oynotTpebneHne opra-
HamMM Yro/IOBHOIO NpecsefoBaHMA TallHOW npeaBapu-
TENIbHOTO PaccnefoBaHUA, HEKAYeCTBEHHAA perfameH-
TaLWA BO3BPaLLEHMA Ae/la NPOKYpPOopyY B nopaake cT. 237
YMK P®, orpaHnyeHne npaBa 06BUHAEMOro Ha 3aWuUTy
Ha pocynebHbIX cTagusax YroNoBHOMO MpoLecca, Heka-
YecTBEHHaA pernameHTauma NPUMeHeHMA Takoro one-
PaTMBHO-PO3bICKHOrO MEPONPUATUA, KaK OnepaTUBHbIN
3KcnepumeHT (onepaTMBHan NpoBoKauusa). OTmevaeTca
N 3aMeTHOe YBE/NIMYEHME Kanob, 0CnapMBatOLWMX KOH-
CTUTYLLMOHHOCTb HOPM, YCTaHABAMBAIOLMX HOBbIW MO-
PALOK anennALMOHHOro, KaCCaLMOHHOIO U HaA30PHOTO
cyponpoussoacTtsa 8 ra. 45.1, 47.1 v 48.1 YINK PdZ,
CTOUT OTMETUTb, YTO OPraHOM KOHCTUTYLLMOHHOIO KOH-
TPONA BHECEH CYLLECTBEHHbIM BKNaA, B YCTPaHeEHMe Ya-
CTW 3TUX HeAOCTATKOB. B TOm uncne, npasosbie NO3MLUMK
KoHctutyumoHHoro Cyaa P® cnocobcTBytoT npeaynpe-
XOEHWNIO BOSHUKHOBEHMA Yrpo3 06bEKTUBHOCTU U bec-
NPUCTPACTHOCTM MPaBOCYAMA MO YroAoBHbIM Aenam?,
Becb nepuop peatenbHoctn KoHcTuTyumoHHoro Cyaa
P® ycnewHo [OKasbiBaeT TO 0BCTOATENbLCTBO, YTO
MMEHHO OH MOET BbIABUTb U ONEpPaTMBHO UCMPABUTL
3aKOHOTBOpPYECKYHO OWKNOKY. N B chepe yronosHo-npo-
LEeccyasibHbIX OTHOLEHWN 3TO MOXHO HabntoaaTb A40-
CTaTOYHO YacTo.

OpHaKo B pasbl Yawe KoHCTUTYuMOoHHbIN Cya PO
BbIHOCUT onpeaeneHns ob oTKase B NPUHATUM K NPOU3-
BOACTBY MOCTYNUBLUMX ¥KaNob, B KOTOPbIX OCMapuBaeTcs
KOHCTUTYLMOHHOCTb HopM YIK P®. Hanpumep, Tonbko
3a uctekwue 2 mecAua 2019 r. 6bi10 BbiHeceHo 35 oT-

yeTBepTOM CTaTbM 35 YronoBHO-NpOLECcCyasibHOrO KoAeKca
Poccuiickolt depepaumm B CBA3M C Kasnobamu rpaxpaH
A.B. NlywHukosa, A.C. Nywkapesa n W.C. Mywkapesa» // Poc-
CUicKan raseta. 2018. 20 HoAb6ps.
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KasHbIX onpegeneHuin, B TOM YMC/E MO Kanobe rpaxaa-
HWHa, OCMapWBaBLUEro KOHCTUTYLUMOHHOCTb Henpeno-
CTaB/NIEHUSA YCAYT 3aMUTHUKA B CyAe KacCauMOHHOM UH-
cTaHUMK?®; no xanobe, 3aTparmsatoLLeil BONPOChbl UC-
No/ab30BaHWUSA B yrOJ0BHOM NPOLECCe 3/1eMEHTOB Nnpeto-
anunn3®; no xkanobe, B KOTOPOI 6bIN0 3aaBNEHO Tpebo-
BaHME O MNPOBEPKEe KOHCTUTYLMOHHOCTU TpeboBaHWi
NnpeacTaBasTb B KAaCCALMOHHYIO MHCTaHLMIO 3aBEpEH-
HbIX KOMMWI COCTOABLUMXCA MO Aeny cyaebHbix aktos3l,
OTHOCUTENbHO Noc/ieAHEeN XO0TeNocb bbl OTMETUTb, YTO
XOTAl YCTAHOB/IEHHbIN MOPAAOK KOMM/IEKTOBAHUA AOKY-
MEHTOB, HeobXxoAMMbIX AN BO36YyKAEHUA BOMPOCOB,
BXOAALLMX B KOMMNETEHLMIO KacCaLMOHHOW UHCTAHLUMMK,
BbITNAANUT NIOTMYHBIM, OH UMEET PAL, CYLLLECTBEHHbIX He-
[,0CTaTKOB. [NaBHbIM M3 HUX ABAAETCA GpaKTUYecKan He-
BO3MOXHOCTb 4/19 OCYXAEHHOr0, NpebbIBalOLWEro B Mme-
CTax AuvweHuns cesoboapbl, 6€3 orpaHUYeHni NoAy4YnUTbL
3aBEPEHHYIO KOMUIO NPUTroBOPa U UHbIX AOKYMEHTOB Mo
CBOEMY YronoBHOMY Aeny. Kpome Toro, B anoxy ¢popmm-
poBaHuA «uudbposBoro obuiecTBa» eaBa SN YMECTHO
YpesmMepHO 3KCNAyaTUpoBaTb MCMNONAb30BaHUE [OKy-
MEHTOB Ha OymarkHol ocHoBe. [lymaeTcs, 4To B nep-
CNEeKTMBE A0JIXKHA ObITb peasM3oBaHa Nporpamma Mo-
aepHusaunm FAC «[pasocyaune» B HanpasaeHUN TOTO,
4yTOb6bI CyaebHble aKTbl MO YroN0BHbIM Aenam nogBep-
ranmcb oundpoBbIBaAHMIO U XPAaHUINCH B 3N1EKTPOHHOM
BMAe, AOCTYNMHOM COTPYAHUKam cyaebHoMn cuctembl.
HekoTopble npoueccyanuctbl KopeHb npobnem
cyaebHoW cuctembl BUMAAT B HEYA0B/IETBOPUTENbHOM
opraHusaumm gocygebHoro npomsBoAcTBa U NpoaBu-
raloT KOHUEMUUI0 «yrosoBHOro ucka» [14]. Oencreu-
TeNbHO, NepBOHaYabHadA cTagua gocyaebHoro npoms-
BOACTBA NO Yro/IOBHOMY Je/ny B HacToslliee Bpems
CcBepxapxanmyHa: OHa COXPaHAEeT CNOMKMUBLLMUIACA B COBET-
CKWUIA nepuos MexaHW3m BO3DYKAEHUA YronoBHOro
Aena nocne nNpoBeAeHUs NpoLeccyanbHON MPoBEPKM.
Cama npoBepka, Nno cyTu, npeacrasnser cobon KBasu-
paccnenoBaHue, NpyY KOTOPOM MOMKeT bObiTb cobpaHa

22 OnpegeneHne KoHctutyumoHHoro Cyaa PP ot 29 aHsaps
2019 r. Ne 8-0O «O6 oTKase B NPUHATUM K PACCMOTPEHUIO XKa-
nobbl rpaxkaaHnHa Epodeesa PomaHa EBreHbeBuYa Ha Hapy-
LeHMe ero KOHCTUTYLIMOHHbIX NPaB NyHKTamu 1 1 5 yactv nep-
BOM M YaCTblo TpeTbel cTaTbu 51 YronoBHO-NpoueccyanbHoro
KogeKkca Poccuitckoit degepaunn» // OdbuumanbHbiit carT
KoHctutyumonHoro Cyama P®. URL: http://doc.ksrf.ru/
decision/KSRFDecision382130.pdf (naTa obpalueHusn:
30.01.2019).

30 OnpepeneHne KoHctutyumoHHoro Cyaa P® ot 29 aHsaps
2019 r. N2 9-0O «O6 oTKase B NPUHATUM K PACCMOTPEHUIO XKa-
nobbl rpaxkpaHvHa CotHukoBa Bopuca AnekcaHgpoBuya Ha

ISSN 2542-1514 (Print)

OCHOBHas Macca A0Ka3aTeNbCTs, He06X04MMbIX B Aalb-
Hellwem NS paspelleHns YyroloBHOro Aesa no cylie-
cTBy. Kpome TOro, exerofHoO opraHamu MpoKypaTypbl
BbIABNAOTCA MUZIMOHbI HAPYLUEHUI NPaB U 3aKOHHbIX
WMHTEPECOB rPaXKAaH, CBA3aHHblE C BbIHECEHMEM He3a-
KOHHbIX NOCTaHOBNEHMUI 06 OTKa3e B BO3OYKAEHUW yro-
nosHoro gena. OgHaKo ynpasgHeHWe cTaamn Bo3byK-
OEeHUA YronoBHOTO fJena, Kak npeacTaBaseTca, He
MMEET CaMOCTOATE/IbHOTO 3HAYEHUA A5 NPEOS0NEeHNs
CUCTEMHbIX HeAO0CTaTKOB Yro/IOBHOTO CyZ0MNpPOU3BOA-
cTBa. B page nocrtcoBeTckux cTpaH (YKpawHa, Kasax-
cTaH, Knprusua) 6biam NpuHATLI 3aKOHOAaTeIbHbIE pe-
LEeHKUA, CBA3AHHblE C «aBTOMaTM3alUmel» Hayana npo-
M3BOACTBA NO YrosIoBHOMY Aeny (Npou3BOACTBO BCEW
COBOKYMHOCTU CNeACTBEHHbIX AEUACTBUIA C MOMEHTa pe-
rMcTpauumn MHGoOpMaLMmM O COBEPLUEHHOM MpecTyne-
HAW B CMeuuasbHOM PeecTpe), YUYPeAeH WHCTUTYT
CNeACTBEHHbIX Cyaen, onpeaeneH NopagoK AenoHUpo-
BaHWA foKa3aTeNbCTBEHHON MHpopmaLmm. OgHaKo npu
COXPAHAIOLWMXCA 3aTPyaHEHUAX B chepe ocyuiecTsre-
HUA MpaBoCyaMA B PasyMHbI CPOK, obliem o06BMHU-
TE/NIbHOM YK/IOHE U MHbIX Npobiemax oTnpasaeHus npa-
BOCYAMA YKa3aHHble pelleHnA NPUBHECN HE CAULLKOM
MHOTO U3MEHEHUI B NMPABONPUMEHUTENIbHYIO MPAKTUKY
3TUX CTPaH.

K MHbIM cMCTEMHBIM NPo6EeMaM, NO MHEHMIO aB-
TOPOB, MOXHO 4,06aBUTb M OTCYTCTBME Y 3aLLMTbI NPaBa
napannesbHOro pacciefoBaHnA, U TNaBEHCTBylOLLee
3HaYeHWe NPU3HaHWA (AaxKe YaCTMYHOro) CBOEN BWHbI,
W NpaKTUYeCcKoe OTCYTCTBME ONpPaBAATE/IbHbIX peLleHui
B CyZe NepBoi W anennsumMoHHbIX MHCTaHUMI (3a uc-
KNIOYEeHWEeM CyZa C y4yacTMeM TMPUCSAXKHBIX 3aceparte-
nei), n yxke ynommuHasLweecsa npeobnagaroiee npume-
HeHue ocoboro nopsaka NpPUHATUA cynebHoro pelue-
HWA NPX MOAHOM MPU3HAHMUM CBOEN BMHOBHOCTW, YTO
MoyTn BCceraa BbIroAHO NMPABOCYAMIO, HO He Bcerga no-
NIe3HO (HY*KHO, HeobXx0AMMO) NoacyamMmomy. B oTHowwe-
HUU 0ocoboro NPUHATUA cyaebHOro peleHns MOMKHO

HapylweHWe ero KOHCTUTYLMOHHbIX npas ctatbelt 90 Yro-
NIOBHO-NpoLLeccyanbHOro Koaekca Poccuitickot dPepepaummn»
// OdbuumanbHbit caitt KoHcTuTyumoHHoro Cyaa P®. URL:
http://doc.ksrf.ru/decision/KSRFDecision382126.pdf  (aaTa
obpauweHus: 30.01.2019).

31 OnpepeneHne KoHctutyumoHHoro Cyaa P® ot 29 aHBapsa
2019 r. N2 41-0 «O6 oTKase B NPUHATUM K PACCMOTPEHMIO Ka-
N06bl rparkaaHku CMUpHOBOW BaneHTMHbI MuxalinoBHbl Ha
HapyLlweHne ee KOHCTUTYLMOHHbIX NPAB YacTblo NATOM CTaTbu
401.4 YronoBHO-NpoLeccyanbHOro Kogekca Poccuinickon de-
aepaumm» // OduumanbHbii caitt KoHctutyumoHHoro Cyaa
P®. URL: http://doc.ksrf.ru/decision/KSRFDecision384150.pdf
(maTa obpaweHus: 30.01.2019).
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cOoenatb AOCTAaTOYHO WHTEPECHbIM BbIBOA, O TOM, YTO
ecnn B Bankaliwme roabl 3aKOHOAATENb HE UCKNOUUT
ero un3 gericrteytowero YMNK P®, 1o nornyHee 66110 6bl
pPacnpoCTpaHUTbL ero NPUMeHeHMe U Ha 0cobo TAXKKUE
NPecTynaeHns, MOXKeT bbiTb, 32 UCK/IOYEHUEM TEX, Ka-
KOBble HaKasyembl nweHnemM cBo60bl NOXKN3HEHHO.

B poccuiickom yroloBHOM NpoLecce BPAL, M BO3-
MOXHO NOABAEHWE NpaBa NapasiesbHOro paccnefoBa-
HUA aZiBOKaTa MO aHaNOMMKU C aMepPUKaHCKMM YrosioB-
HbIM NPOLECCOM, HO CEroAHALHEe NPaBo POCCUMNCKOro
aflBOKaTa (3alLMTHWMKA) Ha cobupaHue [0Ka3aTenbCTs
Tpemsa npoueccyanbHbiMK cnocobamm (4. 3 cT. 86 YMK
P®) no cytn aBnAeTca 3aBegomont GUKUMEN B CUNy OT-
cyTCTBUA 06A3aHHOCTU cnefoBaTenn (Lo3HaBaTens) uam
Cy4by NpUOBLLUTL K YrONIOBHOMY Aeny, npu cobatose-
HUM npoueccyanbHo GopMbl NOAYYEHUA, [OKasa-
TeNbCTB, CAMOCTOATENIbHO COBPaHHbBIX U OPOPMAEHHbIX
3awmToi. TakoBas 06A3aHHOCTb A0/IXKHa BbITb 3aKpen-
neHa B YMK PO gns peanbHoro obecneyeHns npuHumna
COCTA3aTeNIbHOCTM W PABHOMPABUA CTOPOH, B TOM Yncie
Ha CTaguu npenBapuUTENbHOrO pPaccnefoBaHuUA, XOTA
nofobHoe, ckopee BCero, NoB/eYeT 3HAYMMOE YBeE/IN-
YyeHuWe onpaBaaTe/IbHbIX PELWEHUH, K YeMy pPOCCUiCKoe
npasocyaue He roToBO U He ByaeT rotoso B 6anKanwme
rogbl UV faxKe fecaTuneTms.

B nnaHe MHbIX KapAWHaibHbIX NpeobpasoBaHuUit
MOHO NPEeASIOKUTL UCKNIOYEHWNE U3 NEePEeYHs A0Kasa-
TeNbCTB, NPeaycMOTPeHHbIX CT. 74 YIMNK P®, noKkasaHua
NnoJo3peBaeMoro WAM OOBMHAEMOrO, UYTO MOMXKET,
Hanpumep, pewnTb Npobaemy NPUMEHEHUA HAaCUNUSA B
LEeNAx NOHYXAEHUA K faye NpUsHaTebHbIX MOKa3aHWUM
Ha CTaguu NpeaBapuUTeNIbHOMO pacciefoBaHUA, yayud-
LWNTb CaMO KAuyecTBO NpeaBapuTesIbHOro paccienoBa-
HUA, obecrneynT peanbHyl0 COCTA3aTE/NIbHOCTL Cyaeb-
HOro cneacTeus (MM XoTA Hbl BKAOUYNUTL B NepeYeHb He-
AONYCTUMbIX L,0KA3aTeNbCTB, NPesyCMOTPEHHbIX Y. 2
cT. 75 YMK P®, noKasaHuA nogo3peBaemoro uam ob6su-
HAEMOTO, OT KaKOBbIX OH OTKA3a/ICA B CyAe, BHE 3aBUCK-
MOCTM OT Y4acCTuA 3alLMTHMKA NpU Jayve AaHHbIX NOKa-
3aHuI). besycnosHo, 4To NOg06HOE A0MKHO Npeanona-
raTlb MU AnMbo ucknodeHne m3 YMNK PO ynomsHyToro
BbllWe 0coboro nopsaKa NPUHATUA cyaebHoro pelweHuns
npw cornacum o6BUHAEMOrO C NPebABAEHHbIM emy 06-
BuHeHueM (rn. 40 YMK P®), ninbo 3HaumMmble UsmeHeHus
B pernameHTaLumn TakoBOro, Hanpumep, Aaya cornacus
Ha ocobblii MOPAAOK B KayecTBe MNOACYAMMOrO B Npes-
BApUTE/IbHOM CNYLLIAHUM B cyae.

Echm B KoHuenuun cyaebHolt pedopmbl rnas-
HbIMW MAeAMU OblIN CTaHOBAEHME HE3ABUCUMOM Cy-
AebHol BNacTu, ycuneHue cocTa3aTeNbHOCTH, pa3BuTmne
cynebHoOro KOHTpOAs, TO NpU ee peanusaluu BblABK-

nacb notpebHocTb GopMMPOBaHUA COLMANBHO-UHTE-
rpaTMBHOM MoAenn yronoBHoro npouecca. Cornawasco
C YYEHbIMM, YTBEPKAAIOWMMU, YTO OHO B HacTosLLEE
Bpemsa elle He 3aseplmnnock [15], Heobxoanmo obpa-
TUTb BHUMaHME eLle Ha oaHy npobnemy.

OHa cBA3aHa C LWMPOKMM AUCKYPCOM OTHOCK-
TeNbHO GOPMMUPOBAHUA «OBBUHUTENBHONY, UAKN «Cnea-
CTBEHHOM», BnacTu. O6ocHOBbIBaA HeEobxoaMMOoCTb $op-
MWPOBAHMA TAKOBOM, yYeHble anennnpytoT K nepcnek-
TMBE NoBblWeHUA 3PPEKTUBHOCTU CNeaCTBEHHON aes-
TenbHocTM [16], nMbo 3dPEKTUBHOCTM peanusaLmm
dYHKUMKM YroNoBHOTO npecnefoBaHna B uenom [17,
c. 14]. HekoTopble aBTOpbI 3apaHee AeNatoT OroBOPKY O
TOM, YTO AAHHbIM TEPMUH HE MMEET aHasnora B HOpMax
OelCcTByIoLLEero 3akoHogaTenbcTsa [18]. encTeuTensHo,
3TO TaK W eCTb, NOCKObKY KOHCTUTYyUMA PD ycTaHasau-
BaeT TPW BMAA BNACTU: 3aKOHOAATE/NbHYIO, UCTIONIHUTENb-
HYI0 1 cyaebHY0 — 1 He No4pa3ymMeBaeT CTaHOB/IEHWA Ka-
KOn-nnmbo yetBepToit (CneacTBeHHOW, HaA30PHOM, KOH-
TPoNbHOM U Np.). ONacHOCTb AAHHbIX PACCYKAEHUIN Mbl
BUAUM B TOM, YTO PaKTUYECKM C UX MOMOLLbIO opopmns-
etcA 6a3a 411 0 AHOCTOPOHHEr0 MOHUMAHUA Ha3HaYeHUA
YFrOZI0BHOTO CyAonpou3Boactea. MHbIMW cnoBamM, ro-
BOps 06 «OOBMHUTENbHOM BNACTM», NOACNYAHO CO3A4a-
eTcA BOCNPUATUE OCHOBHbIX HamnpaB/ieHWi ee AenaTesb-
HOCTM, @ UMEHHO OCYLLLECTB/IEHWNA YrO/I0BHOIO Npecneso-
BaHUS, U TONIbKO ero. Peub He NAeT HYM 06 06BEKTUBHOCTH
npecnefoBaHus, HU O pPeanunsaumm Npesymnumm Hesu-
HOBHOCTW. MMPUTOM YTO Hay4yHoe 0boCHOBaHME NepCrek-
TUBHbIX 3aKOHOTBOPYECKMX PELUEHUN ABNAETCA KpalHe
Ba)KHbIM [19], Te3anc 06 «0B6BUHUTENBHOM BNACTU» HMU
NP KaKKX YCNOBUAX HE NOA/IEKUT 3aKOHOAATEIbHOW pe-
uenuun. MexaHn3m NpaBoBOM 3aLWMTbI IMYHOCTU B Poc-
1K 1 6e3 Toro ABNAETCA YA3BMMbIM W ByAeT TaKoBbIM B
6amKaiwmne rogpl, NOITOMY AaXKe Ha TePMUHOMOTNYe-
CKOM YPOBHE HapyLIaTbCA HE MOMKET.

7. 3aknioueHue

Mo pe3ynbTaTam MpPOBELEHHOrO aHanAu3a npepa-
CTaBNAETCA BO3MOXKHbIM cHOPMYIMPOBATh Caeaytolme
BbIBOAbI.

1. [nAa cywHOCTHbIX npeobpa3oBaHUi pPoCCUi-
CKOrO Yro/I0BHOrO MpoLiecca HeobXo4MMO MCKNHOUUTb
U3 NepeyHsa umeroLmxca gokasartenbcts no YMK P® no-
KasaHWA NoJ03peBaeMoro nam ob6BuMHAEMOro, AaHHble
MMM B XoA4e NpefBapuTeNbHOro paccnenoBaHusa (BHe
3aBUCMMOCTU OT NPUCYTCTBUA UAW OTCYTCTBMA NPU TaKo-
BbIX aJBOKaTa — 3alMTHMKA). besycnoBHO, 3TO U3Ha-
Ya/bHO CyLLECTBEHHO 3aTPYAHUT paboTy 06BMHEHUA U
noB/ieYyeT OTTOK HEKAYeCTBEHHOrO C/eACTBEHHOro an-
napata, HO OOBEKTUBHO 3HAYMTE/IbHO YAYYLIWUT Kaue-
CTBO paboTbl CeACTBUA U CYAa, XOTA Bbl B CUAY TOTO, YTO

Law Enforcement Review
2019, vol. 3, no. 1, pp. 119-137

133



MpaBonprMmeHeHue
2019.T.3,Ne 1. C. 119-137

cnepoBatesnb He ByAeT BbiHYKAEH A06MBaTLCA NPU3Ha-
HWA BUHOBHOCTM /106bIM BO3MOKHbIM U HEBO3MOXHbIM
(He oba3aTenbHO He3aKOHHbIM) cnocobom. Mo cyTu, 3To
WCKHOYAET M3 YroNI0BHOIO NpoL,ecca MHCTUTYT ocoboro
nopsagkKa cyaonpoussoactsa no ra. 40 YINK P®, Ho noa-
CYAMMbIN MOXET NPU3HaTb BUHY HA CTaAnKn nNpeasapu-
TeNbHOro caywaHua (camo coboi, B NpUCYTCTBUN aBO-
KaTa — 3alWMTHMKA) U MMEHHO Ha 3TOW CTaaun emy
MOHO COr1acuTbCA Ha MPUMEHEHUE AAHHOW rnaBbl
YMK. Mo cyTun, 3T0 AOMKHO NOBAEYDb U 3HAYMMOE YBEU-
YeHWe KOANYeCTBa ONpaBAaTe/bHbIX PELIeHWNH, HO NpK-
Mepbl CTPaH ¢ 60/1ee BbICOKMM YPOBHEM AEMOKPATUM,
npas u ceobog YenoBeKa, peasibHOM 3aLMLLEHHOCTH
JNINYHOCTM y6eXKAatoT, YTo 3TO AaNEKO He camas CTpall-
Has OMacHOCTb A/1a NPaBOCYAMA, IMYHOCTM, 06LLecTBa,
CyLLeCcTBYHOLLLEM FOCyAapCTBEHHOM BAACTU.

2. Aymaetcsa, yto 13 cT. 401.6 n 412.9 YMNK PP
OO/IKHO ObITb UCKAOYEHO TAKOe OCHOBaHWE OTMEHDI
WUAW U3MEHEHMA BCTYNMBLLENO B CUAY cyaebHoro pelue-
HUA B KACCaLMM M HaZ30pe B CTOPOHY YXYALIEHMA NOO-
YKEHUA OCY)KAEHHOTO, KaKk BblABAeHME 0O6CTOATENLCTB
HEBbINO/IHEHMA YCNOBUI A0CyAebHOro cornawenuns o
COTpyAHUYecTBe, NpeaycMmoTpeHHbix ra. 40.1 YMK PO,
0abbl npeceyb, HaNpPUMep, BO3MOMKHOCTb HE3AKOHHOIO
BO34EWCTBUA Ha NnLO, OTObIBalOLLEe HaKasaHWe, Uau
Ha 1L, OTObIBLUEE TAKOBOE, C LLE/IblO MOHYXAEHMA ero
K OanbHeulwemy HernacHomy COTpyAHMYEeCTBy NpoTuB
€ro *KenaHua (MoKeT bbITb, OCTaBUB BO3MOMKHOCTb MO-
0O6HOWM OTMeHbl B anefnsuMOHHOM MPOU3BOACTBE).
MpUTOM 4YTO YacTb PE30HAHCHbIX NPECTynAeHU npo-
LWAbIX NeT 6blNa YygecHbIM 06pa3oM PacKpbITa B cOBpe-
MEeHHbIV nepuog, bnarogapa TOMy, UTO HEKUI OCYKAEH-
Hbll, OTObIBAOWMIA ONUTENBHbIA CPOK NULIEHUA CBO-
604bl, BAPYF «BCNOMUHanN» obctoatenbcrea 10—15-neT1-
Hel JAaBHOCTM U YCMNELWHO AaBasl MOKasaHuA, n3obanya-
toLLME KOHKPETHOE NLO.

3. B npoueccyanbHbix HOPMax 0 caMoM Nopsaake
anennsauMOHHOIO NPOU3BOACTBA NpeacTaBAAeTcA Heob-
XOAMUMBIM UCKNOYUTL M3 CcT. 389.13 u. 6.1 (BBEAeHa B
YMK P® B 2013 r.), no cyTv 3anpewiatoLlyto npeaocras-
NleHre B anenniAumnio HOBbIX 0Ka3aTeNbCTB, eCAn NUO,
3aABMBLLEE XOAATAaNCTBO 06 MX MCCNenoBaHUK, He [o-
Ka*KeT YBaXKUTE/IbHOCTb MPUYMH, NO KOTOPbIM 3TU A0Ka-
3aTenbCTBa He OblM NpPefoCTaB/EeHbI B CYA NEPBON UH-
CcTaHuuun. Ha cerogHa anennauma no YMNK PP, no cytu,
ABNAETCA Pa3HOBMAHOCTbIO Kaccauuu, TaK Kak Becb

32 B HeoduuManbHOM Becege OANH U3 CTYAEHTOB-3a04HIUKOB
0/LHOTO U3 aBTOPOB JaHHOM NyBAMKaLMK, ONepynoHOMOYEH-
HbI ¢ 6OMbWMM CTa)kem pPaboTbl, BbICKA3aa LLOKUPYHOLLYHO
MbIC/Ib O TOM, 4TO TpeboBaHMA 3aKOHa He MOTyT pacnpocTpa-
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anennALMOHHbIV NepecMoTp GaKTUYECKM CBOANUTCA He K
NMOBTOPHOMY PACCMOTPEHUIO YFrONOBHOTO gena ot
Hayana A0 KOHUQ, a K OrfalweHunto L0BOAOB anennaum-
OHHOW anobbl UK NpeacTaBAeHUA, KPAaTKUM BbICTYN-
NIEHUAM YYaCTHUKOB NpoLLecca, HeMenleHHbIM yaane-
HUEM Cyaen Ans NPUHATUA MOSIHUEHOCHOTO peLleHus,
YeMy Kak pas M cnocobCcTByeT YNOMAHYTbIA daKTuye-
CKWI1 3anpeT npeacTaBAeHNA B aNeNNALMIO HOBbIX A0Ka-
3aTenbCcTB (MAn GaKTMUECKU 3anpeT uccnenoBaHuA
Y}Ke UCCNen0BaHHbIX L,O0KA3aTeNbCTB B CyAe NepBoi UH-
CTaHUMK, eCNn CTOPOHA, O TOM XOZaTalcTBytoLLasn, He
[OKaxKeT HeobxoaumocTb 3Toro). MNoaobHoe KpaitHe
YO06HO AnA cywecTByOWE cUcTeEMbl NMpaBocyama B
Poccuun, Ho BpAg, 1M MOXKET cnocobcTBOBaATL Npeoaoie-
HWIO 06BMHUTENBHOTO YKI0OHA NPW anefnsaLMOHHOM ne-
pecmoTpe.

4. Yactb 3 cT. 86 YIMK PO gonskHa 6bITb gONONAHEHA
0653aHHOCTbIO A03HaBaTeNA, Cef0BaTeNA, NPOKypopa
W cypa nprobuwate (M uccnefoBaTb) K yronoBHOMyY aeny
[OKas3aTe/IbCTBa, MOJIyYEeHHbIE CaMOCTOATE/IbHO 3aLLy-
TOW, Npu ycnosuun cobntofeHns TakoBoM NpoLeccyanb-
HOro nMopsifKa MX NonydYeHusa (aHaNorMYHOro NopAaKy
WX NONlYYEHUA OpraHaMm rocyapcTea), U, NP1 HaAM4mMm
NpoLLeccyanbHOM BO3MOMKHOCTM, MPU NOC/AeayoLLemM
CAYWaHUW aena npeaoctaBaeHHble 3alMTON AOKasa-
TeNbCTBa NPOBEPUTD.

5. [lymaeTcs, 4TO nepuos, MaclTabHbIx cyaebHbIxX
npeobpasoBaHuii B BAMMKalllen nepcrnekTMBe Bpag, Au
HacTynuT. OZHAKO TOYEYHbIE KOPPEKTUPOBKN YrON0BHO-
NPOL,EeCcCcyanbHOro 3aKoHa TPebytoT Hay4yHoro o60cHoOBa-
HUA M OLEHKU Hanuuma OencTBuUTeIbHON NoTpebHocTU
NPaBONPUMEHUTENBHOMN NPAKTUKKN B MPUHATUM TaKUX pe-
LWeHn. YronosHbI npouecc — He chepa AN1a 3aKoHo4a-
Te/IbHbIX 9KCNEPUMEHTOB, OTOPBAHHbIX OT 0OBbEKTUBHOM
peanbHOCTH, a N0AN, HAPYLUMBLIME 3aKOH, — HEe Napuu,
yTpaTMBLIME NpaBoBol cTaTyc®?. OAHa 13 rnasHbIx bes,
Hallero npaBocyama B TOM, YTO NOAOOHOe BHYTPeHHee
ybexaeHne Ha cerogHa M3MeHWUTb MPaKTUYECKU HEBO3-
MOXHO. B cBA3M € mocneaHWMm, aBTOPbl BbICKa3blBAOT
YTOMMYECKYHO MbIC/Ib O TOM, YTO [/1aBHbIM HanpaBAeHUEM
Kenaemblx nepemeH A0MKHO ObITb U3MEHEHME NCUXO0-
MW W HPABCTBEHHbIX OPUEHTUPOB CTYAEHTA opuanye-
CKOro BYy3a, Al03HaBaTenen M cneposaTtenel, NpoKypo-
poB, cyaen ntoboro 3BeHa 1 N11HOro ypoBHS, Kak ¢ 60/1b-
LIMM CTaxKeM paboTbl, TaK 1 6e3 TakoBOTO.

HATBLCA Ha /UL, TOro abCOMIOTHO He 3aCyKMUBaIOLWLMX; NoA Ta-
KOBbIMW OH NMOHWMaN paHee CyauMMblX, BomKel, TyHeaaLes,
aNKOTO/IMKOB, HAPKOMaHOB M MPOYUIA KpaiHe HeKenaTesb-
HbIW ANA 06LLEeCTBa 3N1EMEHT.

134

Law Enforcement Review
2019, vol. 3, no. 1, pp. 119-137



MpaBonpumeHeHue
2019.T.3,Ne 1. C. 119-137

ISSN 2658-4050 (Online)

Ele ogHOW AMCKYCCMOHHOM MbIC/IbIO aBTOPOB AB-
NIAeTcA co3faHWe NPOoLEecCyasbHbIX «pPamok» (npeae-
J10B, rPaHuLL), AENCTBYA B KAKOBbIX CyAbsA OYAET BbIHYK-
OeH MPUHATbL ChnpaBea/iMBoe, 3aKoHHOe, 06OCHOBaH-
HOe, MOTMBMPOBAHHOE pelleHWe (Hanpumep, obAsa-
Te/AbHOE Ha3Ha4YeHMe HaKa3aHWA HWMKe HU3LWero npe-
Aena npuv MNoAHOM MNPM3HaHWKM MOACYAUMbBIM CBOEW

BWHbI, BHE 3aBUCMMOCTM OT €ro COrnacua Ha ocobblit no-
PALOK CYA40MpPOM3BOACTBA MM Ha gocyaebHoe corna-
LeHWe O COTPYAHMNYECTBE, NO NPECTYNIEHUAM, F4e HU3-
WniA Npeaen yKkasaH B caHKumu ctatb OcobeHHo Ya-
ct1 YK PO, 1 3a UCKOYEHNEeM NpecTynaeHni ¢ Hakasa-
HWEeM B BUAE NNLIEHUA CBOBOAbI NOKU3HEHHO).
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