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LAW ENFORCEMENT AS A METHOD OF
PROVISION FOR NATIONAL TAX SECURITY

The place of law enforcement in the system of provision for national tax security is analyzed in the
article. The author analyzes scientific approaches to the concept of national security as a generic term to the
tax security, highlights its elements and contents.

The author notes that the state, public and personal safety shouldn’t be opposed each other, but they
should be considered as elements of a unified system of national security

Full and effective implementation of the rights and legitimate interests of citizens and their
communities equally meets the needs of national security as the protection of the interests of the state as a
whole.

The author is convinced that national security and tax security in particular are achievable only in
conditions of genuine state sovereignty. The characteristics of the forms of tax sovereignty, as well as
classification of threats to tax sovereignty and tax security, are given in the article.

The author's concepts of national security and tax security are given in the article as well as their tasks
are defined. National tax security is defined by author as a level of development of public relations in the
sphere of taxation, when the amount of collecting taxes corresponds to the number of planned tax revenues
taking into account the need for full funding of all functions and tasks of the state and municipalities both in
the current period and in the future.

The interests of the tax security, of course, must be taken into account in the enforcement process in
tax relations. The author describes the mechanism of the interdependence of the national tax security and law
enforcement in tax relations. The ignoring of threats to tax security by tax enforcers reduces the level of
security and does not meet the objectives of the implementation of the law in a sovereign state.

It is concluded that law enforcement is one of the most important methods of provision for national tax
security.

Keywords: tax security, tax sovereignty, law enforcement, national security, threats, methods.

Avrticle info:

Received — 2016 November 02
Accepted — 2016 December 20
Available online - 2017 March 20

The current stage of economic development of Russia is characterized by new challenges and
threats, undermining economic national security of the country, which actualizes the problem of
finding solutions aimed at stabilizing the revenue part of the budgets of all levels.

Taxes and other compulsory payments are one of the key sources of budget revenues. The sovereign
right of the state is anchored in collection of taxes [1, p. 99, 107]. "A significant proportion of tax
sources in the budgets of many countries plays the [key] role in tax revenues for the stable
development of the economy and national security"” [2, p. 23-26]. According to expert estimates, the
property tax system of the Russian Federation is close to the average world standards, while the
simplicity of the interaction of taxpayers with tax authorities our country lags behind considerably
from them’. In such circumstances, the main reserve of leveling tax threats to national security is
the improvement of tax administration and of tax enforcement as its key component.

The research of relationship between law enforcement and the provision of tax security of the state
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is impossible without revealing the essential features of these phenomena and the formulation of
their definitions.

There are many similar categories connected to security: these are public security, national security,
public security etc.

The views of researchers on the relationship of these categories vary widely: from identification [3,
p. 14] and ending delimitation depending on the subject (the state, the titular nation, society) [4].
In the Russian Federation Constitution are three main varieties of the security marked with "state
security” (Part 5 Art.13), "The safety of citizens™ (Part 1 Art. 56), "Public security” (Part 1 Art. 72).

The most well-reasoned, and therefore is a preferred position, representing the national security as a
generic term, and public safety, and personal security as the species selected, depending on the
subject whose interests are protected [5, p. 169-173].

National security, in our view, is unacceptable to be understood in the context of protecting the
interests of the titular nation, as a minimum, because the adjective "national™ is derived from the
English “nation”, indicating not only and not so much a nation (people) as the state.
Based on the National Security Strategy, the latter involves the security of the state, society and the
individual in their unity.

That’s why the state security, public security and personal security should be viewed as elements of
a single system of national security. "Security of the State, of society and of the individual are in
dialectical relationships” [6, p. 67] and are based on the unity and mutual responsibility [7, p. 350-
353]. This approach involves the community on a fundamental level, the interests and needs of each
security principal. "Security of the integrated complex social system as a set of interconnected
structural elements is determined by the security of its weakest structural element"” [6, p. 67].

The national security in general and the tax security in particular are achievable only in conditions
of the true state sovereignty.

One can distinguish economic sovereignty, part of which is fiscal sovereignty in the structure of
state sovereignty [8]. Categories of tax and fiscal sovereignty, are often used as synonyms in the
legal acts and legal literature [9; 10; 11]. We can hardly agree with such an identification, because
even etymologically fiscal sovereignty (from the fiscus (lat.) refers to the collection of not only
fiscal, but all budget revenues.

There is no legal definition of tax sovereignty in Russian legal system. Some of its elements are
disclosed in decisions of the Constitutional Court of the Russian Federation: there are recognition of
the rights of the state by the international community to lay and collect taxes on its territory?,
including force, acting unilaterally?; the right of the state to determine indicators of assessment the
financial and economic activity of the taxpayer needed for tax purposes®.

In the context of the tax sovereignty the supremacy refers to the ability of the state power to
impose and collect taxes and charges on the entire territory of the country in respect of any groups
and individuals, regardless of their will.

The independence of the state power in the field of taxation means the ability to define and
implement tax policies, without being influenced by foreign governments or certain groups of
taxpayers inside the country, including acting in the interests of the entire state population.

2 Decision of the Constitutional Court of the Russian Federation of December 7, 2010; Nr. 1572-0-O.
® Judgement of the Constitutional Court of the Russian Federation of June 25, 2016; Nr. 16-P.
* Judgement of the Constitutional Court of the Russian Federation of October 12, 1998; Nr. 24-P.



The autonomy of the state authorities is also closely connected to independence. This attribute
indicates that, contrary to popular opinion [11; 12, p. 44], the conclusion of international treaties, in
which the state assumes the obligations in the field of taxation, does not limit tax sovereignty, but
on the contrary, it is one of the ways of its realization. International cooperation in the area of
enforcement (the exchange of tax information, combating tax crimes, joint activities of tax
authorities of various states) significantly contributes to tax security of each state.

In some aspects tax sovereignty can be limited by the existence of the universally recognized
principles and norms of international law. According to A.V. Demin, "the maintenance of tax rules
is being more and more influenced by the will of the international community, which significantly
limits the fiscal sovereignty and law-making discretion of the States'. [13]

It is difficult to agree with MJ Orlov in fact that taxes are a form of limitation of the fiscal
sovereignty [14, c. 19]. Taxes as compulsory payments are the manifestation of the sovereignty of
the state. Legal principles of taxation limit sovereignty to a reasonable extent. Illustrating this
limitation, the Constitutional Court of the Russian Federation noted that, although the legislator is
acting within its discretionary powers while in determining the tax liabilities and possessing fiscal
sovereignty, tax regulation should have a sufficient degree of certainty. Tax sovereignty can be
limited (but only by the national courts) in case and to the extent that decisions of legislative bodies
in the tax area are beginning to present a threat to security of the state tax. Thus, Sec. 4 of Art. 2 of
the General Part of the Tax Code of the Republic of Belarus prohibits the establishment of taxes,
dues (duties) and benefits which can threat to national security of Belarus, its territorial integrity,
political and economic stability [15].

Power means the ability of the state to exercise legislative power, governance and law
enforcement in tax relations throughout the country. It is difficult to accept the position that every
subject of tax policy (including regions and municipalities) may have sovereignty within the limited
powers [16] .

Scholars of constitutional law mention an important sign of sovereignty, and namely, the
unity of state power [17, ¢ . 7]. With regard to the field of taxation means the unity of the system
integrity of the bodies forming and implementing tax policy (Ministry of Finance of Russia and his
subordinate services). Because only negative from the standpoint of maintaining the tax sovereignty
of the legislator should assess the decision to transfer the right to initiate criminal prosecution for
tax crimes of the specialized system of tax authorities investigation bodies. On the contrary, from
the viewpoint of the unity of state power need to consider giving the tax authorities' powers in the
field of operational and investigative activities. It is unacceptable to reduce the implementation of
tax sovereignty only to the identification and collection of taxes. The external manifestation of tax
sovereignty is to:

1) the establishment and imposing of taxes in the state [18, p. 191; 14, p. 19], as well as for
the subjects of economically related entities;

2) the collection of taxes, including their unilateral recovery [19, cp 371], as well as the
rejection of their collection (““tax amnesty") [20, p. 28-31];

3) establishing and implementing control and accountability mechanisms in the tax field [21,
p. 10];

4) the resolution of disputes between the participants of tax relations [22, p. 11-12].

Tax sovereignty of any state is continually subjected to "trial of strength™ on the part of other
subjects. Threats to tax sovereignty, as well as to tax security, depending on the source of origin can
be divided into public (emanating from the authorities of the government and state-like entities) and
private (the sources are persons without public-law status).



Threats can be classified into internal and external. Internal threats originate in the territory
under the jurisdiction of the state. Among them are attempts of the regions to break the unity of the
tax system of the country, up to the "tax separatism” . Source of occurrence of external threats can
be found outside the territory of the State, like actions and decisions of other states or MNEs.

Tax competition may contribute to the improvement of the tax system of competing states.
However, in a situation where it is associated with the provision of the benefits of an administrative
nature (in particular, concealment of information on the beneficiaries of the business) it is a serious
challenge to the sovereignty and security of other countries.

Scholars speak about synonymous meanings of the terms "“economic sovereignty" and
"economic security”, and, therefore, their manifestations in the tax field [24, p. 71-75]. We believe
that these concepts can not be synonymous.

Providing of security should be the sole purpose of existence (functioning) of the state and of
realizing of its sovereignty [25, p. 121]. The financial activity of the statenis carried out "in order to
implement the backside of social and economic development, maintain the defense capability and
security of the country™ [26, c. 86].

Tax is a payment made by each person in order to ensure personal and property safety, for the
protection of the state [27]. "People agree to pay taxes as a way to reward those who provide
services to the general security” [28, c. 232]

Proper collection of taxes is recognized by the Constitutional Court of the Russian Federation
as the proper condition of maintenance of functions of public power. According to Art. 55 of the
Russian Constitution, the establishment of taxes is a reasonable limitation of private property rights,
as it is necessary "in order to protect the constitutional order, morality, health, rights and lawful
interests of others, national defense and state security,"

"Enforcing tax liabilities is the necessary condition of the financial independence of the state
and, consequently, its economic security "[29, c. 25]. Thus, the tax sovereignty is a key factor in
ensuring of the tax security of the state.

There are a few science approaches to the content of "security" category in general and to the
"national security":

1) security as a characteristic of the society as of a complex system in its functioning and
development (systematic approach) [30, p. 23, 31, p. 109]

2. ) Security as the level of public relations, ensuring their further sustainable development
(sociological approach) [32] .

3) Security as a conscious need of the subject, or the value (axiological approach) [33] .

4) Security as the activity of the subjects to stop threats (dynamic approach) [34, p. 30].

5) Security as a condition of protection [35], when there is no danger [36, c. 88] or threats
(static approach) [37, c. 83]. In this context the terms characterizing certain types of national
security are classically used in legal researches [38; 39, c. 8-9] and in legislation.

Takoif ypoBeHb TOCTHKHMM TOJBKO MPU YCIOBUU CUCTEMATUYECKON M HEMpEepbIBHON pabOTHI
BCEX YYaCTHHUKOB OOIIECTBEHHBIX OTHOILIEHHUH 110 ero 00ecreyeHulo.

Ecnmu  paccmatpuBaTh TOCYIJapCTBEHHOE  yIpaBlieHHE B  HIMPOKOM  CMBICIE — Kak
YIOPSIOYUBAIOIIEE BO3JEHCTBHE BCEX OPraHOB ITyOJIMYHON BJIACTH Ha T€ WJIM HHbIE CQEpBI
obmectBeHHOM )u3Hu [41, €. 118], To ciiexyeT npu3HaTh, 9TO OCYIIECTBICHUE TAKOTO YIIPABICHUS
B MMPABOBBIX (JOpMax MPEICTaBIsAECT COOOH MPaBOBOE oOeCIeUeHHE.



IIpaBoBoe oOecmeueHHEe HAJIOTOBOM O€30MacHOCTH TOCYAApCTBA MOXKET OCYLIECTBISATHCS
IyTeM  MCIOJIb30BaHUS  IIMPOKOrO  Kpyra METOJOB Kak HOPMOTBOPYECKOH, Tak H
MIPaBOIPUMEHHUTEIBHOM TPUPO/IBI.

[IpuHsATHE NPABONPUMEHMUTENBHBIX AKTOB SIBJISETCS BAa)XXHEHIIMM CpEICTBOM pealu3aluu
OpraHamMH BJIACTH CBOMX IHOJHOMOYHH IO OOECHEYEHHIO HAJIOTOBOW OE30MacHOCTH, MOCKOJBKY
MMCHHO B TaKHMX aKTaX PeajbHO BBIPAKACTCS «IIPUHYAUTEILHOCTD IpaBay [42, C. 144].

«HamoroBoe mpaBompuMeHeHHe Kak (opMma peanu3ald HOPM HaJOrOBOTO IpaBa
CIIOCOOCTBYET Pa3BUTHIO U OXPaHE YK€ CYIIECTBYIOIUX HAJIOTOBBIX OTHOIIEHUH U (hOPMUPOBAHHIO
HOBBIX TIOCPEJCTBOM CO3/aHUSI HOBBIX IOPHINYECKHUX (DAKTOB, MPEAOCTABICHHIO CYyOBEKTHBHBIX
IIPaB M BO3JIOXKEHUIO IOPUAMYECKMX OOsS3aHHOCTEH Ha YYaCTHMKOB HAJOrOBOTO IIpolecca,
NPUBJICYCHUE K HAJIOTOBO-TIPABOBOI OTBETCTBEHHOCTHY [43, C. 21].

IIpuBeneHHble 3ajaud  MPaBOIPUMEHEHMsS] LEJIMKOM M TOJHOCTBIO OTBEYAIOT LEJAM
JESTeTbHOCTH MO0 00ECIIeUeHHIO HaJIOTOBOM 0€30MacHOCTH roCy1apCTBa, YTO MO3BOJISET TOBOPUTH O
IIPABONPUMEHEHUU KaK 00 OJJHOM U3 KIIIOYEBBIX CPEJICTB OOECleYeHUs HaloroBoil 06e30MmacHOCTH
rocyJapcTBa.

IIpaBonpuMeHeHne NPOHHU3bIBAET aOCOMIOTHOE OOJBIIMHCTBO YIIPABIEHUYECKUX MPOLIECCOB,
MOCKOJIBKY ~OTpa)KaeT Mpeaesibl CaMOCTOATENBHOCTH CYOBEKTOB YIPABICHHS, IPOIETYPHI
HOATOTOBKM M TIPHHATHS YIpaBlICHYECKHX peuieHuid. [44, €. 66]. YkazaHHOe 00CTOSTEIBCTBO
00yCIIOBIMBAET Ba)KHEHIIee 3HAUYEHHE IMPABONPUMEHHUTEIBHON NEATENbHOCTH IS O00eCTeUeHHs
HAJIOrOBOM 0€30I1aCHOCTH TOCYAapCTBA.

VY4uuThIBas BBISIBICHHYIO CYBEPEHHYIO NMPUPOIY HAJIIOTOBOW OE30MaCHOCTH TOCyIapCTBa, €
MHTEpEChl, HECOMHEHHO, JOJDKHBl YYHMTHIBATbCA B IPOLIECCE IPABOINPUMEHEHHS B HAJIOTOBBIX
OTHOIIEHUAX. VIrHOpupOBaHUE yrpo3 HajIOroBOM O€30MaCHOCTU IMPAaBOIPUMEHUTENIIMU B PaBHOU
CTENIEHU CHU)XAET YPOBEHb €€ O0eclieYeHUs M He OTBEeYaeT 3ajlauaM peaju3alid HOpM IpaBa B
CYBEpPEHHOM T'OCYIapCTBE.

Thus, national security can be defined as a level of development of social relations in the state, in
which their protection from internal and external threats is ensured in accordance with national
values.

In accordance with the above mentioned approach tax security of the state is the level of
development of social relations in the sphere of taxation in which the amount of collected taxes
corresponds to the amount which has been planned in view of the need for full funding of all the
functions and tasks of the state and municipalities in the current period and in perspektive.

Adopting of legal enforcement acts is a key tool for implementing authorities of their powers to
ensure the tax security tax, because such acts actually express the "force of law" [42, p. 144].

"Tax Enforcement as a form of implementation of the norms of tax law contributes to the
development and protection of existing fiscal relations and the formation of new means of creating
new legal facts, providing subjective rights and laying the legal obligations on the parties of the tax
process, the involvement of tax liability" [43, p. 21].

Law enforcement pervades the vast majority of administrative processes and reflects limits of independence
of controlling subjects and procedures of decision-making. [44, c. 66]. This circumstance leads to critical law
enforcement activities to ensure the tax security of the state.
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