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The subject. The principle of VAT neutrality is actual for Russia as VAT is one of the taxes
levied in Russia. The principle of VAT neutrality has been upheld by the Russian Supreme
Court. Therefore, the subject of the research is the definition of this principle as well as the
problems of its relationship with the Russian tax law.

Purpose of the study. The article considers the principle of value added tax neutrality as an
independent principle of tax law, analyzes its content and regulatory role as independent
means of legal regulation. Dealing with foreign doctrine regarding to the referred principle,
the article shows the problems of its implementation in Russia and includes suggestions re
its harmonization with the Russian tax legislation.

Methodology. The author uses the formally legal interpretation of the legal provisions, com-
parative analysis of Russian and European literature as regards the nature and neutrality
principle of VAT as well as the systemic analysis.

The main results. The author has formulated the definition of the principle of VAT neutrality
and determined the elements of the referred principle. Each element of the principle has

been described. The author divided the content of the referred principle on property, legal,
economic and competitive elements. However, all these elements should be considered
systemically as VAT is supposed to be neutral for businesses in terms of each sphere of their
business activity. The author concluded that VAT is the tax on consumption and the burden
of this tax should be transferred on final consumers. Taxable persons are only public agents
to collect VAT after taxable transactions with final consumers. Therefore, there should be
no obstacles as regards the right to deduct input VAT as well as any rules distinguishing the
tax burden for similar taxable transactions. Also, due to the deduction mechanism the bur-
den of VAT in the same price of goods (services, work) should be equal and does not depend
on the quantity of transactions to be previous to the sale to any final consumer.

As regards the Russian tax legislation, the author identified the rules infringing the principle
of VAT neutrality. Thus, the author has concluded that the Russian tax rules establishing
strict documentary requirements to the right to deduct input VAT and limiting this right for
foreign businesses contradict the principle of VAT neutrality. Also, the rules of the Russian
Tax Code which stipulate the exemptions for the transactions between taxable persons and
the different tax rates for the similar transactions as well as exclude the persons of the
special tax schemes from VAT regime are not in line with referred principle.

Conclusions. According to the results of the study, the author has formulated the sugges-
tions regarding to the amendments to the tax legislation in order to correct the revealed
mismatches between the provisions of the chapter 21 of the Russian Tax Code and the prin-
ciple of VAT neutrality. It is proposed to reduce the requirements to the right to deduct as
well as exclude the current limitation of this right for foreign businesses, the different tax
rates for the similar transactions and the exemptions for the transactions between taxable
persons. In addition, the author has suggested to entitle the persons of the special tax
schemes to refuse their excluding from VAT regime.
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1. Introduction

According to the foreign sources, the
principle of neutrality of the value added tax is
recognized as the fundamental principle that
defines the meaning of the elements of the
referred tax [1, pp. 23-24]. Among the foreign
sources, one can find a significant number of the
sources where VAT issues are investigated taking
into account its neutrality principle [2-10].

The Russian VAT model is an analogue of
the European VAT model, originally developed in
France [11, p. 113; 12, p. 158; 13, p. 110-111; 14, p.
29]. In particular, the taxpayers include legal
entities and individual entrepreneurs (paragraph 1
of Article 143 of the Tax Code of the Russian
Federation). Taxable transactions are transactions
performed by taxpayers in the chain for the
production and delivery of goods (works, services,
property rights) to the final acquirer (paragraph 1
of Article 146 of the Tax Code of the Russian
Federation). In addition, taxpayers have the right
to deduct which is the inherent element of the
European VAT model. The right to deduct assumes
the taxpayer's right to reduce the amount of tax
received from the buyer when selling goods
(works, services, property rights) by the amount of
VAT previously charged to him (input VAT,
paragraph 2 of Article 171 of the Tax Code of the
Russian Federation). The taxpayer also has the
right to refund the difference between the VAT
calculated for payment over the input VAT in the
case when such a difference has a positive value.
Consequently, the Russian VAT is a universal
consumption tax, the burden of which should be
transferred to the final consumer in connection
with the application by taxpayers of the
mechanism of tax deductions, which aims to
relieve them of the VAT burden, but subject to its
bearing in order to carry out further taxable
transactions. Accordingly, the Russian model of this
tax is also based on the principle of neutrality.

It is also important to emphasize that the
recognition of this principle has been upheld by the
Supreme Court of the Russian Federation (Ruling of
the Supreme Court of the Russian Federation
No0306-KG18-13567 of 21 December 2018). The

Supreme Court of the Russian Federation focused
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earlier on the need to take into account the
economic and legal origin of VAT when interpreting
the provisions of Chapter 21 of the Tax Code of the
Russian Federation [15, p. 34].

2. The content of the principle of VAT

neutrality

With regard to the principle of VAT
neutrality, it is noted in foreign sources that when
taxpayers pay the charged value added tax in
respect to the goods and services they purchase for
the purposes of further taxable transactions, this is
just a technical process aimed at ensuring the actual
collection of the tax from the end consumer at the
final stage of the sale of goods (services). It is noted
that taxpayers should not bear the actual burden of
value added tax, which does not exclude the
administrative expenses related to the calculation
and payment of the tax. Such administrative
expenses should not be compensated to taxpayers,
but should be minimized [16, p. 236].

Accordingly, with regard to the principle of
VAT neutrality, we are talking about the exclusion of
the tangible impact on business, including the
prevention of direct collection of the amount of the
tax at the expense of their property. The value
added tax system was created as a neutral system,
providing that the value added tax should not be a

burden for taxpayers performing taxable
transactions [17, p. 272].
Neutrality of the value added tax

presupposes the taxation of the total value of an
economic product produced by business during the
production process and bringing such product to a
final buyer. That is, the value added tax is intended
to tax the consumption of the final economic
product by the final buyer. In turn, the role of
taxpayers in the mechanism of VAT collection is
reduced only to collect parts of the total amount of
tax which is charged to the final buyer. At the time
of consumption of the final economic product, the
final acquirer pays the entire amount of the tax
charged to him, which is calculated in proportion to
the total value of the product. However, due to the
fact that such amount is pre-transferred in parts, at
the time of sale to the final buyer only the last part
of the tax is remitted to the state budget; or the
entire amount of the tax is remitted to the budget -
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in cases when the taxpayer was granted the tax
deduction in advance by way of full refund of the
tax amount; or any part of the amount of the tax is
not remitted to the budget at all — in cases when
the sale to the final acquirer takes place without
extra charge or even with losses, because in this
case the amount of value added tax from the
entire cost of consumption has already been
remitted by entrepreneurs to the budget at the
previous stages of the production and distribution
process.

In the end, with a different number of
taxpayers involved in the production and
distribution process, the size of the added parts of
the value of the final economic product sold to the
final acquirer may differ. But with the same market
price for similar goods (works, services), the final
difference in the amount of such differences will be
the same. Accordingly, the amounts of value added
tax proportional to them will also be the same.

Thus, in relation to the property sphere of
taxpayers the principle of neutrality of value added
tax implies the exclusion of the tangible impact of
the tax on the property of taxpayers by granting
the right to deduct, assuming actual exemption
from the burden of value added tax incurred for
the further taxable transaction.

The European Court of Justice, when
considering one of the cases, noted that the
principle of value added tax neutrality does not
imply the mandatory use of purchased goods in the
further taxable operation no later than the same
tax period in which taxpayers purchased such
goods.

It should be noted that the principle of VAT
neutrality provides for the absence of the tangible
impact of the tax on other areas of taxpayers'
activities. In order to systematize the principle of
VAT neutrality, in particular, internal and external
neutrality are distinguished [18, p. 344; 19, p. 204;
20, p. 375; 21, p. 284].

At the same time, internal neutrality is
defined as neutrality of the value added tax to
relationship of taxpayers at the domestic market,
and external neutrality is defined as neutrality to
cross-border market relations of taxpayers
affecting foreign business or the territory of the
foreign state.

Within the content of internal neutrality,
economic, formal-legal and competitive
components are distinguished.

The economic component provides that the
collection of value added tax should not affect the
means of production (and further distribution)
chosen by taxpayers, as well as any of their
commercial interests. At the same time, the formal
legal element assumes that the amount of the tax
(taxes) in costs of the same economic products at
the same price should be the same. However, the
authors do not justify why this component of the
internal neutrality of the value added tax should be
called so.

In addition, based on the competitive
element, the value added tax should not affect
competition among taxpayers-entrepreneurs, since
the amount of the tax (taxes) in the cost of the
economic product does not depend on the volume
of business and the number of transactions
preceding the moment of sale of such product to
the final buyer.

Moreover, it remains unclear why
separation of internal neutrality is inapplicable to
external neutrality.

Taking into account the above, the following
elements of the principle of neutrality of value
added tax should be distinguished:

1) property - excludes the tangible impact on
the property of the taxpayer, assumes relief of VAT
burden;

2) competitive - assumes exclusion of
influence on market competition among taxpayers;

3) formal legal - implies the exclusion of the
impact on the taxpayer's choice of legal forms of
organization or performing activities aimed at
making profit;

4) economic - implies the absence of
influence on means of production chosen by the
taxpayer and on other business circumstances of
activities aimed at making profit.

The described elements systematically
exclude the tangible impact of the value added tax
on the taxpayer's spheres of activity that makes the
referred tax neutral.

From the standpoint of the principle of VAT
neutrality, it is important that taxpayers are equal
with respect to the grounds and procedure for the
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tax deduction [22, p. 125].

In addition, according to the foreign
sources the described content of the principle of
VAT neutrality can be illustrated by the following
postulates: a) relief of the burden of value added
tax incurred for the purposes of further taxable
transactions; b) exclusion of violations as regards
market competition among taxpayers; c) equality
of tax consequences for similar taxable
transactions, regardless of the legal forms of
organization chosen by the taxpayer and other
business circumstances of performing taxable
activities [19, p. 344].

The principle of VAT neutrality does not
imply any differences in determining the tax
component in the cost of similar goods (services),
depending on the number of transactions between
taxpayers.

The taxpayer's documents should only
confirm the occurrence of objective circumstances
of the right to deduct, including the taxable
transaction and the amount of VAT incurred for the
purposes of the subsequent taxable transaction
[23, p. 162]. In this regard, any technical defects of
the invoice or even its absence should not prevent
the taxpayer from promptly exercising the right to
deduct [24, p. 153].

If we consolidate the components
described above, the principle of VAT neutrality
should be understood as the relief of the burden of
the value added tax which is to be incurred for the
further taxable transaction, and the exclusion of
the effect of the referred tax on market
competition among taxpayers, as well as on the
legal forms of organization and conduct, methods
and other business circumstances of activities
aimed at making profit.

According to the foreign sources [25-32],
the neutral legal origin of the value added tax has
recognized at the international level, and it seems
that the future development of the principle of
VAT neutrality will contribute to the development
of the digital economy [33-34].

3. Relationship with the tax legislation

The principle of VAT neutrality is not
defined in the Russian tax legislation. However, this
fact does not exclude the operation of this
principle as the independent means of legal
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regulation.

It is the principle of VAT neutrality that sets
the meaning and significance of the elements of this
tax adopted by the Russian legislator [1, p. 55]. This
principle gives proper understanding of VAT
collection, which was originally created in order to
ensure maximum efficiency and balanced indirect
taxation for the purposes of economic development.

The principle of VAT neutrality acts as the
independent means of legal regulation, the effect of
which is carried out regardless of its formal
consolidation in the text of the Tax Code of the
Russian Federation.

At the same time, certain legal rules in
Chapter 21 of the Tax Code of the Russian
Federation come into formal contradiction with this
principle.

Thus, in accordance with the Russian tax
legislation, the taxpayer's right to deduct input VAT
depends on mandatory compliance with the strict
formal documentary requirements (Articles 171-172
of the Tax Code).

In particular, there are the rules of the Tax
Code of the Russian Federation according to which a
taxpayer has the right to deduct only on the basis of
the invoice issued by the seller (Article 171 of the
Tax Code of the Russian Federation). At the same
time, the invoice indicates the data that is available
to the tax authorities from the other sources
(paragraphs 5, 5.1, 6 of Article 169 of the Tax Code
of the Russian Federation).

Also, in accordance with paragraph 1 of
Article 172 of the Tax Code of the Russian
Federation, when selling goods (works, services,
property rights), VAT can be deducted only after
booking the purchased goods (works, services,
property rights) in the accounting and in accordance
with the primary documents. In other words, the
text of the provisions of Article 172 of the Tax Code
of the Russian Federation, when interpreted
literally, assumes a direct dependence of the
recognition of the right to deduct on the fact that
the taxpayer books the purchased goods (works,
services, property rights) in the accounting and the
availability of primary documents.

In this regard, if the taxpayer does not have
the primary documents and (or) the invoice, or the
taxpayer does not book the purchased goods
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(works, services) in the accounting, then the
application of a tax deduction should be refused
[23, p. 160].

The formal approach seems unreasonable
since it assumes conditions for unjustified refusal
of tax deductions in contradiction with the
principle of VAT neutrality. As noted above, based
on this principle, the taxpayer's documents
themselves are not a ground for the right to deduct
VAT.

Moreover, information on taxable
transactions and the amounts of VAT calculated in
respect of them is available to the tax authorities,
taking into account the introduction of the service
«VAT-2 ASK». In this regard, the requirements for
the mandatory presence of the invoice, relevant
primary documents, booking of purchased goods
(works, services, property rights) are not of
fundamental importance for the tax authorities.

It should also be noted that the rules for
the application of tax deductions by foreign
persons also come into conflict with the principle
of VAT neutrality [22, pp. 130-131].

Thus, the amounts of VAT charged to the
foreign taxpayer when purchasing goods (works,
services) for the purposes of his business activity
can be deducted only after such persons are
registered for the tax purposes in Russia (Clause 4
of Article 171 of the Tax Code of the Russian
Federation). Also, these amounts can be deducted
only after the Russian tax agent pays the tax
withheld from the income of the foreign person,
and only in the part in which the purchased goods
(works, services) are used in the production of
goods (works, services) sold to the Russian tax
agent who has received VAT.

Accordingly, the right to deduct for the
foreign taxpayer is significantly limited that
contradicts the principle of VAT neutrality as a
consumption tax, which assumes the operational
and complete exclusion of the tax burden incurred
for the purposes of economic activity in respect of
each taxpayer.

In addition, the VAT exemptions for
transactions to be previous to the realization of the
final economic product to the final buyer (the stage
of consumption) also contradict the principle of
VAT neutrality

It seems that VAT exemption should follow
only the positive effect for the taxpayer since such
exemption excludes the obligation to calculate and
remit value added tax to the budget.

However, VAT exemption will cause the
positive effect only in case of sales to the final
buyer. In such situations, the amount of tax
proportional to the final margin will not be included
in the total amount of VAT charged to the final
buyer. At the same time, the final buyer will in any
case pay any amount of VAT transferred in the price
at his own expense.

At the same time, if VAT exemption applies
to sales between taxpayers, then VAT exemption
will cause the negative effect.

VAT exemption of the transaction between
taxpayers will not imply the right of the taxpayer to
deduct VAT imposed by the seller in costs in relation
to this transaction.

In addition, the Russian legislator excluded
taxpayers under the special tax regimes from the
scope of the principle of VAT neutrality. In
particular, we are talking about the simplified
taxation system and the patent taxation system.

The Russian tax legislation imperatively
exempts taxpayers in relation to the specified
special tax regimes from fulfilling the taxpayer’s
obligations on VAT (Articles 346.11, 346.43 of the
Tax Code of the Russian Federation). However, such
exemption also implies that such taxpayers do not
have the right to deduct VAT charged when
purchasing goods (works, services, property rights)
for the further taxable transactions.

However, as noted above, the principle of
VAT neutrality relieves of the tax burden for all
entrepreneurs involved in the chain of transactions
to be previous to the sales of economic products to
the final acquirer by granting the right to deduct.
Taxpayers applying special tax regimes also perform
such operations. At the same time, such taxpayers
are not relieved of the tax burden, even if the
taxpayer who purchased the product from such
entities and used it in transactions subject to VAT [1,
p. 76).

It should also be noted that the Russian tax
legislation, in contradiction with the principle of VAT
neutrality, puts VAT payers in the unequal position
with regard to the applicable VAT tax rates. In
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particular, in some cases only Russian taxpayers
have the right to apply the zero rate to the taxable
transactions (paragraph 1 of Article 164 of the Tax
Code of the Russian Federation).

In  particular, with respect to the
transshipment services in seaports the zero rate is
applicable if such services are provided by Russian
legal entities (subparagraph 2.5 of paragraph 1 of
Article 164 of the Tax Code of the Russian
Federation). Similarly, for the rail transportation
services to goods exported outside the territory of
the Russian Federation, the zero rate is applicable
only by Russian carriers (subparagraph 9 of
paragraph 1 of Article 164 of the Tax Code of the
Russian Federation). A similar rule is provided for in
subparagraph 2.2 of paragraph 1 of Article 164 of
the Tax Code of the Russian Federation, according
to which the organizations of pipeline
transportation of oil and petroleum products
include purely Russian legal entities operating in
the field of transportation of oil and petroleum
products through trunk pipelines.

Also, the Russian legislator allows deviation
from the principle of VAT neutrality in dependence
on the technology of production of goods, raw
materials and other circumstances that do not
affect the overall purpose of consumption in
relation to the goods.

For example, the Russian tax legislation
provides for the application of a reduced VAT rate
of 10% in relation to the sale of children's shoes
excluding sports shoes (subparagraph 2 of
paragraph 2 of Article 164 of the Tax Code of the
Russian Federation). However, from the customer’s
point of view shoes are used for the same general
purpose. In this regard, it is difficult to imagine
what objective economic or other justification
justifies the collection of VAT on the sale of sports
shoes at the rate of 20% compared with the sale of
any other type of children's shoes.

In addition, the provisions of the Tax Code
of the Russian Federation provide for the
application of the reduced tax rate of 10% in
respect of garments made only of natural
sheepskin and rabbit (subparagraph 2 of paragraph
2 of Article 164 of the Tax Code of the Russian
Federation). Similarly, it is difficult to determine
what objective reasons prompted the Russian

Law Enforcement Review
2022, vol. 6, no. 1, pp. 100-110

legislator to establish different tax consequences
depending on which type of fur will be used in
relation to sewing products, and to give priority to
sheepskin and rabbit fur.

The examples above confirm that the
number of rules on the reduced rates contradict the
economic component of the principle of VAT
neutrality, since such rules provide for a direct and
logically inexplicable relationship between the
amount of VAT and the certain business
circumstances of economic activity.

The contradictions listed above between the
rules of the Russian tax legislation and the principle
of VAT neutrality lead to violation of market
competition among taxpayers, as well as to the
direct relationship between the amount of VAT and
certain business circumstances, which means a
violation of the competitive, formal, legal and
economic components of this principle.

Thus, from the standpoint of the principle of
VAT neutrality, legislative changes are required to
the following rules of Chapter 21 of the Tax Code of
the Russian Federation:

1) the rules that for the purposes of the
taxpayer's right to deduct value added tax establish
strict documentary requirements to have the
properly issued invoice, primary documents and to
book purchased goods (works, services) in the
accounting;

2) the rules that put foreign taxpayers in the
unequal position in comparison with Russian
taxpayers both with regard to the conditions for
exercising the right deduct and to the application of
the reduced VAT rates;

3) the rules establishing exemptions for the
transactions between taxpayers preceding the sale
of the final economic product to the final acquirer;

4) the rules that imperatively exclude VAT
obligations for taxpayers applying special tax
regimes;

5) the rules that establish different tax rates
for value added tax in relation to the sales of goods
(works, services) that are similar as regards the
general consumer purpose.

Moreover, in order to support the direct
operation of principle of VAT neutrality, it is
necessary to consolidate the definition of the
principle of VAT neutrality in the provisions of the
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Tax Code of the Russian Federation. Such incurred for further taxable transactions.
consolidation will follow the legal guideline that It is important to emphasize that the
additionally reveals the meaning and significance taxpayer's documents should serve only as evidence
of the elements of the value added tax and will of the objective circumstances with which the legal
contribute to their proper understanding in law origin of the value added tax binds the taxpayer's
enforcement. right to deduct.

In this regard, Chapter 21 of the Tax Code With respect to the remaining provisions of
of the Russian Federation should contain a Chapter 21 of the Tax Code of the Russian
separate article devoted to the definition of the Federation and their incompatibility with the
principle of VAT neutrality. The definition of the principle of VAT neutrality, it is possible to provide
principle of VAT neutrality can be given taking into  for the following legislative changes:
account the definition set out above. 1) to establish the right of foreign taxpayers

In addition, it is possible to formulate a to apply tax deductions in accordance with the
legal presumption of bearing the burden of input procedure providing for the possibility of full and
value added tax, which should be compensated to prompt compensation of VAT charged when
the taxpayer if he proves the transfer to the purchasing goods (works, services) in order to
counterparty and the payment of value added tax perform further business activity;

to the budget instead of confirming the fact of the 2) to exclude VAT exemptions in respect of

taxable transaction. transactions that precede the sale of the final
The described approach will provide the economic product to the final acquirer;

property element of the principle of VAT neutrality, 3) to provide that VAT exemption for

which provides for the operational relief of the taxpayers applying special tax regimes is their right;

burden of value added tax, provided it is borne for 4) to exclude the different VAT rates for

the purposes of further taxable operations. similar sales of goods (works, services) as regards
When making amendments to the the general purpose of consumption.

provisions establishing strict requirements for the It seems that the provisions of Chapter 21 of

taxpayer to have the relevant invoices and primary the Tax Code of the Russian Federation should not
documents, book the purchased goods (works, imply violations of market competition among
services, property rights) in the accounting, it is taxpayers in relation to certain economic products
necessary to provide a rule that such requirements (goods, works, services), as well as direct
are only a general rule, non-compliance with which dependence of VAT on legal forms of organization

is not yet a reason to refuse the right to deduct. and conduct, methods of production and other
It is possible to provide that the taxpayer business circumstances.

has the right to deduct VAT if the taxpayer 4. Conclusions

confirms the following objective conditions for the Taking into account the above, the principle

right with any other documents: of VAT neutrality is the independent principle of tax

1) the taxable transaction in respect of law and the means of regulation for VAT collection
which the counterparty has charged VAT claimed process.
for deduction to such taxpayer; It is the principle of VAT neutrality that
2) the fact that the taxpayer participated in  underlies the Russian VAT model and, in this regard,
the taxable transaction as a buyer (customer) for should determine approaches to the interpretation
the purposes of the further taxable transaction. and application of the provisions of Chapter 21 of
These changes will exclude the situations the Tax Code of the Russian Federation as regards
when the taxpayer due to non-compliance with the VAT collection relations.
strict documentary requirements for issuing A number of the described contradictions
invoices and (or) primary documents (booking with this principle identified during the analysis of
purchased goods, works, services or property Chapter 21 of the Tax Code of the Russian
rights) cannot exercise the right to deduct VAT Federation requires the correction of specific
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provisions of this chapter in the ways outlined
above.

In  addition, within supporting the
operation of the principle of VAT neutrality, it is
necessary to consolidate the definition of this
principle in the content of Chapter 21 of the Tax
Code of the Russian Federation.
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