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Knrouessle cnosa
MeXayHapoaHbI HAI0TrOBbIN
cnop, NpPaBo Ha cnpaBeaMBoOe
cynebHoe pa3bupaTtenbcTso,
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npoueaypa, apbutpax, 3awmTa
npas HaNoronnaTeNbWmnKoB

C KaXKAbIM roJoM pacTeT KOJIMYECTBO MEKAYHAPOAHbIX HAMI0roBbIX CNopos. Mpu aTom me-
XaHW3MbI UX pa3peLleHns, NPesyCMOTPEHHbIE B PAMKaXx ABYCTOPOHHUX Ha/OrOBbIX OTOBO-
poB, ABNATCA CYyryb6o MeXrocyAapcTBEHHbIMU U He 06ecneynBaloT HaoroNAaTeNbLUUKY,
YbM Npasa BblAK HapYLLEHbI, yPOBEHb rapaHTUIi, COOTBETCTBYHOLLMI NPaBY Ha cnpaBeavBoe
cynebHoe pa3bupaTtesnbCTBO B COOTBETCTBUM CO CT. 6 EBPONEMCKOM KOHBEHLMU O 3awiuTe
npaB YyenoBeKa M OCHOBHbIX cBo6oA (KoHBeHUMHM). B cBA3KM € 3TUM B 3apybeskHol nutepa-
Type obcyKaaeTca BONpocC 0 HEO6X0AMMOCTU MOAEPHU3ALMM CYLLECTBYIOLMX MEXaHU3MOB
pa3speLleHns MexAyHapPOAHbIX HaNoroBbIX CNOPOB B LEnsX NpeaocTaBaeHua Hanoronna-
TEeNbLMKY BO3MOXHOCTU NPAMOTO M aKTUBHOTO y4acTUa B NPOLLECcCe pacCMOTpeHUs Aena. B
cTaTbe NpaKkTuKa EBponeiickoro Cyaa no npaBam YeNI0BEKA aHAIM3UPYETCA C TOUYKM 3pEHUS
onpefeneHns OCHOBaHWUIA AN PacnpOCTPaHeHWs rapaHTuit cT. 6 KOHBEHLMM Ha MEXaHU3Mbl
pa3peLleHns MexayHapoAHbIX HANO0rOBbIX CMOPOB.
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The research project aims to find the most optimal solution to develop the current level of
taxpayers' guarantees in the tax treaty disputes resolution procedures.

The subject of the article is the analysis of the case law of the European Court of Human
Rights on application and interpretation of Article 6 “Right to a fair trial” of the European
Convention on Human Rights in the context of the tax treaty disputes resolution proce-
dures. The Author believes that the standard of protection of human right to a fair trial can
be used as a starting point for the development of a taxpayer protection standard in the tax
treaty disputes resolution procedures.

The methodology of the research includes the logical and analytical methods, such as analysis
and synthesis, induction and deduction, as well as formal legal interpretation of the European
Convention on Human Rights and the case law of the European Court of Human Rights.

The key findings are the following. Currently, the international tax disputes resolution pro-
cedures under tax treaties based on the OECD / UN Model Tax Conventions are contrary to
Article 6 of the European Convention on Human Rights. The mutual agreement procedure,
which provides the taxpayer with the opportunity personal participation, could eliminate
such a contradiction.

The main results, scope of application. The study showed that two approaches in relation
to application of the Article 6 of the European Convention on Human Rights to tax disputes
can be defined — (a) formal and (b) “substantial”.

Formally, the guarantees of Article 6 of the European Convention on Human Rights do not
apply to taxpayers in tax treaty disputes resolution procedures, i.e. mutual agreement pro-
cedure and arbitration, at least as long as a taxpayer has access to the national court of one
of the contracting states to protect the violated rights. Under the case law of the

* UccnepoBaHme BbINOIHEHO Npu PUHAHCOBOM Nogaep:kke PODU B pamkax HayyHoro npoekTta Ne 20-311-90057.
**The reported study was funded by RFBR, project number 20-311-90057.
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European Court of Human Rights cross-border tax disputes are not typical category of dis-
putes. At the moment the European Court of Human Rights does not express a position on
the merits of such disputes with reference to the wide discretion of states in the field of
taxation.

Nevertheless, according to the “substantial” approach it is necessary to extend guarantees
of the right to a fair trial to taxpayers in the tax treaty disputes resolution procedures. This
conclusion is based on the fact that the national courts cannot be treated as an effective
means of protection of the rights of taxpayers as it is determined by the Article 13 of the
European Convention on Human Rights. This approach is in line with the trend set by EU
Directive 2017/1852 on tax dispute resolution mechanisms in the European Union, as well
as the idea of foreign researchers to develop a global standard for protecting the rights of
taxpayers.

In the Author’s view, compliance with the fair trial guarantees requires provision of direct
participation of the taxpayers in the tax treaty disputes resolution procedures. In this case,
the taxpayer will receive the opportunity to be heard and to review all the evidence and
procedural documents on the case. The participation of the taxpayer will mitigate the key
drawback of the mutual agreement procedure - the lack of a guarantee of a final decision
on the case. This is especially important for those states that do not use arbitration, such as
Russia.

The main conclusion is that the application of the standard of protection of human right to
a fair trial in relation to the taxpayers in the tax treaty disputes resolution procedures is an
efficient way to develop the current mutual agreement procedure and arbitration and to

|u

increase the confidence of taxpayers in these mechanisms.

1. BeegeHue

KaK nokasbiBaeT ctatuctnka O3CP, B nocnegHee
BpemMA KOAMYeCcTBO e/, nepefaHHbIX Ha paspelueHue
BO B3aMMOCOr/1acuUTe/IbHYI0 NpoLueaypy, HO He paccmoT-
PEHHbIX B aHaNN3MPYEMbIA Nepuoa, BO3POC/I0 NPaKTU-
yeckun BTpoe — ¢ 2 352 gen Ha KoHey, 2006 r. oo 6 041
fena Ha KoHel, 2020 .k A B cBA3M C MepaMm NO OrpaHu-
YEHMI0 pa3MbliBaHMA Hanorosoit 6asbl (MnaH BEMC?)
npegnosiaraeTcs, YTo KOANMYECTBO CNOPOB ByAET TONbKO
pactn. CoOTBETCTBEHHO, KaK OTMeYaeTcA B intepaTtype,
BO3HMWK/IA 0O6bEKTUBHAA NOTPEOHOCTb B COBEPLUEHCTBO-
BaHMM CYLLECTBYIOLLMX MEXaHU3MOB pPa3peLleHnsa Mex-
[AyHapOoAHbIX HAaNorosbIx cnopos [1, p. 2; 2, p. 4]. B aToun
cBA3K paspaboTunkm MNnaHa BEMNC gononHunu ero Oen-
ctBvem 14, HanpaB/ieHHbIM HA pPa3BUTME CYLLECTBYHO-
el cMcTeMbl paspeLLeHuns Cropos.

OcHoBHOM MHUUMaTnBomn O3CP cTano gonosHeHue
B3aMMOCOI/1IaCMTENIbHOM Npoueaypbl NofoKeHnem o6

1 MAP Statistics. OECD Publ., 2016. URL: http://www.oecd.
org/tax/dispute/mutual-agreement-procedure-statistics.htm;
MAP Statistics. OECD Publ., 2020. URL: https://www.oecd.
org/tax/dispute/mutual-agreement-procedure-statistics-
2020-per-jurisdiction-transfer-pricing.htm.

2 Action Plan on Base Erosion and Profit Shifting (BEPS).
OECD Publ.,, 2013. URL: https://www.oecd.org/tax/beps/
beps-actions/.

3 Comments of Business Industry Advisory Committee (BIAC)
of the OECD, Comments Received on Public Discussion Draft,
BEPS Action 14: Make Dispute Resolution Mechanisms More

obasatenbHom apbutparke. ObasaTenbHbIN apbUTpar
CcO3[aeT OYyeBMAHbIE NpPeMmyLLecTBa A8 Hajoromnja-
TeNbLUMKA, NOCKO/IbKY 06ecneymBaeT NpUHATUE OKOHYA-
TE/IbHOTO PeLUeHUA NOo Cropy B YCTAHOBJ/IEHHbIA CPOK.
OagHako B pamkax lNnaHa BEMC ykasaHHaa vHUUMaTUBA
nocne AONTUX OUCKYCCUMMA OCTanacb JiMb PeKOMeHAa-
Te/IbHOM, a B OKOH4YaTeibHOM Bepcuu MnaHa BEMC nono-
eHune 06 obsasaTeslbHOM apbuTpaxke HbIIO UCKAOYEHO
N3 MMHMMAaNbHOTO CTaHAAPTa, YTO BCTPETUIO KPUTUKY CO
cTopoHbI BusHec-coobuiectsa’. B autepatype [3, p. 277]
OTMEYaEeTCA, YTO TaKoe pelleHne pa3paboTymKos MNnaHa
BEMC cTafio0 KOMNPOMMCCHBIM, MOCKOJIbKY, C OAHOW CTO-
POHbI, OHM MOHUMANN, YTO HYXKHO YCUIUTL 3aLLMTY NpaB
HanoronnaTesblUMKOB, HO, C APYroi CTOPOHbI, MHOrMe
rocyapcTea BbICTYMaIM KaTeropmMyeckm NpoTme Npeasio-
YKEHHOW MHMLMATUBbI, ONACaAcb 3a HapyLleHWe rpaHuL,
CBOEro cyBepeHuTeTa. Ha TeKylMi MOMEHT TONbKO
31 rocypapcTtso? U3 96, noanucasLwmx MHOrOCTOPOHHIOW

Effective. OECD Publ. 19 January 2015. P. 41. URL: http://
www.oecd.org/ctp/dispute/public-comments-action-14-
make-dispute-resolution-mechanisms-more-effective.

4 A umeHHo: AHgoppa, AscTpanus, ABctpus, Bapbagoc, benb-
rva, KaHapa, Kiopacao, Aanua, Puaxu, PunnaHausa, Ppan-
una, Fepmanua, Mpeumna, BeHrpua, Upnanauna, Utanua, Ano-
HUsA, JInxTeHwTelrH, Jltokcembypr, Manbta, MaBpukuii, Hu-
nepnaHapl, Hosasa 3enaHaus, Manya Hosaa MBuHes, MNopTyra-
nua, CuHranyp, Cnosenus, Wcnanus, Weeuwnn, Lseluapwus,
BenvkobputaHusa, — cm.: Signatories and Parties to the Multi-
lateral Convention to Implement Tax Treaty Related Measures
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KoHBeHUMo O3CP no BbINOJHEHUIO Mep, OTHOCALLMXCA K
Ha/JIoroBbIM COr/IALIEHUAM, B LEeAAX NPOTUBOAENCTBUSA
pa3mblBaHMIO HaN0roBol 6a3sbl U BbIBOAY NPUOLIIM U3-
nofA, Hanoroobn0XeHna®, cornacnaoch Ha NPMMeHeHue
0b6s3aTeNbHOro apbuTparka.

CnepyeT OoTMeTUTb, YTO Npoueaypa paspelleHua
MeKAYHapOAHbIX HANOroBbiXx CMOPOB B pamKkax Mo-
AenbHo KoHBeHUuMM OOH 06 usbexkaHun ABOMHOrO
HANOroo610KeHNA B OTHOLIEHUAX MEKAY PA3BUTbIMU U
pa3sBuBaloWMMmMcA cTpaHammn® Bbina paspaboTaHa Ha
ocHoBe MogenbHol KoHBeHuuu OICP B OTHOLIEHUM
Ha/oroB Ha [A0Xo/bl M KanuTan’, No3TOMY BO MHOMOM
NOBTOPAET ee NOJIOXKEHMA U NpeayCcMaTpuBaeT aHano-
TMYHbIM 06BEM rapaHTUM 3aLLMTbI NPaB HaaoronaaTe b-
wukos. Hapaay c nogxogom O3CP n OOH Ha yposHe EB-
ponerickoro Coto3a aencreyeTt EBponeickan KOHBEHLMA
90/436/EEC 06 ycTpaHeHWU ABOMHOrO Hanoroobnose-
HUA B CBA3M C KOPPEKTUPOBKOM Npmnbbian accoummpo-
BaHHbIX NpeanpuaTuii ot 23 uiona 1990 r.8, a Takxe Au-
pektnea EC 2017/1852 o mexaHW3max paspelieHus
Hanorosbix cnopos B EC oT 10 oktabpa 2017 r.°, KoTo-
pble, TaK Xe Kak u MogenbHaa KoHseHuma O3CP B oT-
HOLUEHWW HANOTOB HA A,OX0Abl M KanuTas, Hanpas/ieHbl
Ha ycuieHue ponun apbuTparka MU MNONOXKEHUA HANOro-
NnaaTenbLIMKa MMEHHO B pamMKax 3TON npoueaypbl.

ObbeaunHaEeT BCe M3N0XKEHHbIE BbllLe NOAXOAbl B
OTHOLUEHWUWN PEryiMpoBaHMA MEXaHU3MOB pa3peLleHuna
MEXAYHapOAHbIX HAJIOTOBbIX CMNOPOB KaK Ha MeXAyHa-
POAHOM, TaK U Ha HaAHALWMOHANbHOM YPOBHE TO, YTO ra-
paHTUK 3alLNUTbl NPaB Ha/JI0rONATE/bLIMKOB OCTatoTCA
KpaHe orpaHu4YeHHbIMU. B pamKkax B3ammocornacu-
TeNbHOW npoueaypbl y4acTuMe HanoronaaTenbliyka
npoABAAeTCA B NoJayve 3aAB/IEHMA O ee NpPoBeAeHUN,
npeaoctaBieHMn MHGOPMaLMM M LOKYMEHTOB MO 3a-
Npocy KOMMEeTEHTHbIX OPraHoOB, a TaKXe B npeacTasie-

to Prevent Base Erosion and Profit Shifting. OECD Publ.,
28 February 2022. URL: https://www.oecd.org/tax/trea-
ties/beps-mli-signatories-and-parties.pdf.

5 Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit Shifting. OECD
Publ., 24 November 2016. URL: https://www.oecd.org/tax/
treaties/multilateral-convention-to-implement-tax-treaty-re-
lated-measures-to-prevent-beps.htm.

6 Model Double Taxation Convention between Developed and
Developing Countries. UN Publ., 2017. URL: https://www.un.
org/esa/ffd/wp-content/uploads/2018/05/MDT_2017.pdf.

7 Model Tax Convention on Income and on Capital: Full Version.
OECD Publ., 21 November 2017. DOI: 10.1787/g2g972ee-en.

8 EU Convention 90/436/EEC of 23 July 1990 on the elimina-
tion of double taxation in connection with the adjustment of
profits of associated enterprises. URL: https://eur-lex.eu-
ropa.eu/legal-content/en/ALL/?uri=CELEX%3A41990A0436.
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HUW CBOEW NO3ULUWM M apryMEHTOB MO CMOpY B Cly4vae
HEeob6X0AMMOCTU U UCKAKOUMTENIbHO MO YCMOTPEHUIO
KomneTeHTHbIX opraHos'®. Mpu 3Tom Hanoronnatenb-
WMK He HageneH npasamu, obecrnevyuBaloOWMmMKU €ro
NPAMOE M aKTUBHOE y4yacTMe BO B3aMMOCOrNacuTeNb-
HOW npoLeaype, a Ha KOMMNETEHTHbIE OPraHbl He BO3/10-
eHbl KoppecnoHampylowme obsasaHHocTn!l, Bonee
TOoro, npobnema obecnevyeHUs Hag/ieXKalLero ypoBHA
3aWMTbl NPaB HA/NOrONNATENBLIMKOB HE PEeLlaeTca U B
paMKax apbuTparka, KOTopblit NPUMEHAETCA PALOM ro-
CYAApCTB, HO KOTOPbIA MO-MPEXHEeMYy OCTaeTcA /vLWb
YacTblo B3aMMOCOFNIAaCcMTE/IbHON NpoLeaypbl, a He ca-
MOCTOATE/IbHbIM CPeACTBOM paspelleHua crnopa, 4To
npefonpesenser orpaHUYeHHbI 06bem NpoueaypHbIX
npaB HanoronaaTesbliNKa, NONHOCTbIO 3aBUCUMBIN OT
YCMOTPEHMA KOMMETEHTHbIX opraHos [4, p. 210].

B cBA3K C 3TMM 0COBYIO aKTya/NbHOCTb NpUobpe-
TaeT AWUCKyCCUsA B 3apybeHOM AOKTpUHE (cMm., Hanp.: [5;
p. 109; 6, p. 153; 7, p. 387; 8, p. 360; 9, p. 205; 10,
p. 309]) o pacnpocTpaHeHWUW rapaHTMiA NpaBa Ha cnpa-
BeA/IMBOe cyaebHoe pa3bmpaTennbCcTBo, 3aKpenIeHHbIX
CT. 6 EBpONenckoi KOHBEHLMM O 3aLumMTe NpaB YesoBekKa
M OCHOBHbIX cB0O60A, oT 4 HosA6psa 1950 r. (manee —
EKMY), Ha HanoronnaTenblMKOB MNpU paspelleHun
MeKYHapOAHbIX HAaJI0rOBbIX CMOPOB.

Bce pelcTBytoLMe ABYCTOPOHHME HANOrOBbIE A0-
rosopbl Poccuiickot ®epepaunn BKAKOYAOT NONOXKeE-
HMe O B3aMMOCOT/acUTeNbHON npoueaype, OCHOBaH-
Hoe Ha MoaenbHbIX HaNoroBbiX KoHBeHUUAX O3CP nan
OOH. OTHoweHMe Poccum K apbutparky aBAAETCA CNOXK-
HbIM. MIcTOpUUecKkn TonbKo aorosop ¢ HuaepnaHgamml?
npeasycMaTpuBan BO3MOXHOCTb NpOBeAeHUA apbuTt-
paxa. OgHaKo Ha NpaKTUKe apbuTpaxk He MPUMEHSCS,
MOCKOJIbKY N5 3TOro 6b110 HE06X0AMMO YTBEPAUTD Npa-
BU/Ia MpoLLeAypbl NPOBeAeHMA apbuTpaka, KoTopble, Kak

9 Council Directive (EU) 2017/1852 of 10 October 2017 on tax
dispute resolution mechanisms in the European Union. URL:
https://eur-lex.europa.eu/eli/dir/2017/1852/0j.

10 Best Practice No. 5, 13, 14 of the OECD Manual on Effective
Mutual Agreement Procedures (MEMAP). OECD Publ. URL:
https://www.oecd.org/tax/dispute/manualoneffectivemutu-
alagreementproceduresmemap.htm.

11 paragraph 3.7 of the Manual on Effective Mutual Agreement
Procedures (MEMAP). OECD Publ. URL: https://www.
oecd.org/tax/dispute/manualoneffectivemutualagreement
proceduresmemap.htm.

12 CornaweHune mexay Mpasutenscteom PP u Mpasutens-
ctBom KoponescTtea HugepnaHgos ot 16 aekabpsa 1996 r. «06
nsbexaHnM ABOMHOrO Hanoroobs0XeHUa M npegoTepalle-
HUW YKJIOHEHUA OT Ha/NIOrO0HB0KEHUA B OTHOLLIEHMU HANOroB
Ha [lOXOZbl U UMYLLECTBO».
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MWHUMYM, CO CTOPOHbI Poccum yTBEpKAeHbl He Bblan.
Poccua npucoegnHunace K Maany BENC u patnduumpo-
Basa B 2019 r. MHOroCTOPOHHIOIO KOHBEHLMIO MO BbINO/-
HEHWIO Mep, OTHOCALLIMXCA K HAJIOrOBbIM COrNaLLEHNAaM,
B LENAX NpOTMBOAENCTBMA Pa3MbIBaHWUIO HANOrOBOM
6a3bl U BbIBOAY NPUOLINKN U3-NOL HANOro0610KEHUs OT
24 HoAbpa 2016 r., oAHAKO OTKa3asacb OT MPUMEHEHUS
apbutpaxal®. Takum obpaszom, npobnema obecrneveHuns
rapaHTMi 3alWMTbl NPAB HAIOTONIATENbLLMKOB MPU pas-
peleHnn MexXayHapoAHbIX HaNoroBbiX CNOPOB UMeeT
HenocpeACTBEHHOE OTHOLEHME K Poccum.

2. CraHpapT 3aluThl NpaBa Ha crnpaBeA/IMBoe Cy-
AebHoe pa3bupartennbcTso

B LOKTpMHe eBponeinckana cMcTema 3alumTbl Npas
uenosekal* npusHaétca B KauvecTBe Hambonee cosep-
LeHHOM u passuToi [5, p. 114; 11, p. 431]. 310 0bYyCNOB-
NEHO TeM, YTo AN obecneyeHna cobaoaeHNa Npas yve-
noseKa co3gaH Esponericknin Cyg no npaBam Yenoseka
(manee — ECIMY), KOTOpbIM YyNONHOMOYEH PacCMaTpPUBaTb
MEXKrocy4apcTBeHHble Kanobbl, NOAaHHbIE OT MMEHM
noboro rocyaapctea — ydacTHuKa EKMY Ha HapylueHus,
JOnNyLWeHHbIe APYTMM rocyapCTBOM-Y4aCTHUKOM.

CornacHo n. 1 cT. 6 EKMY «KaxKaplili B ciyyae cnopa
0 ero rpaxAaHcKux npaBax M 06S3aHHOCTAX UAWU NpU
npeabsaBAeHUN emy Ntoboro yronoBHOro o6BMHEHMA
MMeeT NpPaBo Ha cnpaBeaMBoe U Nyb6andYHoe pasbupa-
TENbCTBO Zie/1a B PAa3yMHbIN CPOK HE3aBUCUMbIM U bec-
NPUCTPACTHbIM CYZAOM, CO3J4aHHbIM HAa OCHOBAHMM 3a-
KOHa».

13 Russian Federation. Status of List of Reservations and Noti-
fications at the Time of Signature. OECD Publ. URL: http://
www.oecd.org/tax/treaties/beps-mli-position-russia.pdf.

14 MpaBo3aWMUTHbIE MEXaHN3Mbl CO34aHbl B CIeAYIOLLMX perv-
oHax: EBpona, CesepHana 1 KOxHaa Amepuka, AppwvKa, apab-
CKMe rocygapcTea 1 Asusa. MpaBo Ha cnpaBeaaneoe cyaebHoe
pa3bunpaTenbCTBO NPEeLYCMOTPEHO B KaXKA0M U3 HUX, CM.: [o-
Knag KoHcynbTaTMeHOro kommuteta CoseTta No npasam 4esno-
BeKa «PermoHasnbHble MexaHM3Mbl MO NOOLPEHNIO U 3aLLuTe
npas yenoseka» - A/HRC/39/58 ot 10 niona 2018 r., pasgen ll,
n. 4-9, c. 3-6.

15 PykoBOACTBO MO cTaTbe 6 KoHBeHuMuW: MpaBo Ha cnpasea-
nmBoe cyaebHoe pa3bupaTenbcTBo (rpakAaHcKo-npaBoBoW
acnekt). Coset EBponbl / EBponeiickuii cya no npasam 4eso-
BeKa, 31 pekabpa 2013 r. URL: https://www.echr.coe.int/
Documents/Guide_Art_6_rus.pdf.

16 PykoBoACTBO MO CcTaTbe 6 KoHBeHUMK: MpaBo Ha cnpasea-
nmeoe cyfebHoe pa3bupaTtenbcTBo (YronoBHO-MPaBoBOM ac-
nekt). Coset EBponbl / EBponeickuii cyg no npasam 4eno-
Beka, 1 maa 2013 r. URL: https://www.echr.coe.int/
Documents/Guide_Art_6_criminal_RUS.pdf.

17 Case 4451/70 Golder v. the United Kingdom, ECtHR, judge-
ment of 21 February 1975; case 32555/96 Roche v. the United

Ha ocHoBaHun Pykosoactea ECMY no npumeHe-
Huto cT. 6 EKNY «MpaBo Ha cnpaBeasnBoe cyaebHoe
pa3bupaTenbcTBO»: rpasKAaHCKO-NPaBOBOM acnekT™ u
YroNI0BHO-NPaBOBOM acneKT'® — MOXKHO BblAEUTb Crie-
AyloLiMe rapaHTMm, KOTopble BK/IOYAeT NPaBo Ha chnpa-
BeaAnBoe cyaebHoe pa3bupaTeneTso:

* [Mpaso Ha docmyn K Mpagocyouto: NPaBo UHULMK-
npoBaTb cyfebHoe Npon3BoACTBO M 06paLLaTbhesa B Cya
3a 3awmTon!’. Takoe NPaBo AOMKHO BbITb peanbHbIM 1
adPeKTMBHbIM. YTOObI NPaBO Ha AOCTYyN ABAANAOCH 3¢-
GEKTUBHBIM, NNLLO AO/KHO MMETb YETKYH, MpaKTuye-
CKYH BO3MOXHOCTb OCMOPUTb aKT, KOTOPbIM OCYLLLEeCTB-
NAeTcA BMeLlaTeNbCTBo B ero npasa’s.

e [Ipaso Ha cy0, c030aHHbIU HA OCHOBAHUU 30-
KOHQ: BKNOYAET NPaBoOBOE OCHOBaHWe 414 CYLLeCcTBOBa-
HWA Cyda, PYKOBOACTBO CyAa MpaBuiamM, peryanpyto-
WMMM ero AeATebHOCTb, a TaKKe 3aKOHHOCTb COCTaBa
cyaa no Kaxaomy geny®s.

* [lpaso Ha Hezasucumbili u becrnpucmpacmHsili
Cyd: OTCYTCTBUE KOHTPO/IA U BAUAHMA CO CTOPOHbI Hecy-
AebHbIX CTPYKTyp, oTcyTcTBMe addUAMPOBAHHOCTU CO
CTOPOHaMM Cnopa, OTCYTCTBME NPEALWECTBYIOLWEN CBA3K
C flenom, oTeyTcTBMe npeaybexaennin n npeassatoctn?e.,

e [Ipaso CMOpPOH AUYHO NPUCYMCMB08AMb 8 MPo-
yecce®'.

e CocmAsamesibHOCMb: BO3MOXHOCTb AR CTOPOH
3HAaKOMMTBLCA CO BCEMM [0Ka3aTeNbCTBAMM U 3ameva-
HUAMM U NPEACTAaBAATb CBOW BO3PAXKEHUA MO HUM, C
Tem 4Tobbl NOBANATL Ha pelleHne cyaa??.

Kingdom, ECtHR, judgement of 19 October 2005; case
6232/73 Konig v. Germany, ECtHR judgement of 28 June 1978
18 Case 21/1995/527/613 Bellet v. France, ECtHR judgement
of 4 December 1995; case 69829/01, 2672/03 Nunes Dias v.
Portugal, ECtHR, judgement of 11 February 2000.

19 Case 63486/00 Posohov v. Russia, ECtHR, judgement of
4 March 2003; case 29458/04, 29465/04 Sokurenko and Stry-
gun v. Ukraine, ECtHR, judgement of 20 July 2006.

20 Case 10486/83 Hauschildt v. Danmark, ECtHR, judgement of
24 May 1989; case 19187/91 Saunders v United Kingdom,
ECtHR, judgement of 9 May 2000; case 15287/89 Beaumartin
v. France, ECtHR, judgement of 25 October 1994; case
8790/79 Sramek v. Austria, ECtHR, judgement of 22 October
1984; case 33958/96 Wettstein v. Switzerland, judgement of
21 December 2000; case 17056/06 Micallef v. Malta, ECtHR,
judgement of 15 October 2009.

21 Case 10563/83 Ekbatani v. Sweden, ECtHR, judgement of
26 May 1988; case 9024/80 Colozza v. Italy, ECtHR, judgement
of 12 February 1985.

22 Case 11170/84; 12876/87; 13468/87 Brandstetter v. Aus-
tria, ECtHR, judgement of 28 August 1991; case 12952/87
Ruiz-Mateos v. Spain, ECtHR judgement of 23 June 1993; case
16424/90 McMichael v. the United Kingdom, ECtHR judge-
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* [Ipaso Ha PaseHCMB0 CMOPOH: KaxKaan CTOPOHa
[AO/KHA MMETb BO3MOKHOCTb MPEeACTaBAATb MO3ULMIO
no geny U AoKasaTeNbCTBa B YC/I0BUAX, KOTOPbIE He CTa-
BAT €e B 3aBE40MO HEBbIFOLHOE MO/OXKEHWE MO OTHO-
WEHUIO K APYrol CTOPOHE, CTOPOHbI AOJ/KHbl MMETb
paBHble MpoueccyanbHble BO3MOMKHOCTM (Hanpumep,
6ecnnaTHaa NOMOLLb aZlBOKaTa, BbI30B CBUAETENEN ANA
[aum nokasaHuin)?3,

e [Ipago Ha pasymHsbIl cpok pasbupamenscmea:
oCyLecTBNieHNe npaBocyams 6e3 3afepskeK, KoTopble
MOTyT NOCTaBUTb Nog, yrpo3y ero 3¢peKTMBHOCTb U aB-
TopuTeT?4. PasymHOCTb cpoka cygebHoro pasbupatesb-
CTBa A0/KHA OLLEHMBATLCA B CBETE CAeAyoWwmnX Kpute-
pues, yctaHoBaeHHbIX ECMNY: cnoxHocTb gena, noseae-
HWe 3aABUTENA M KOMMETEHTHbIX OPraHoB M TO, 4TO
HaxoAMTCA NoJ yrpo3oii Ana sassutens s cnope?>.

* [Tpaeo Ha nosyyeHUe MOMuUBUPOBAHHO20 CyOeb-
HO20 pelwieHUs: pelleHue cyfa AO/MKHO ObiTb AocTa-
TOYHO MOTMBMPOBAHHbLIM KaK paKTUYECKU, TaK U opu-
anyeckn?®,

e [lpago Ha OKOHYaMesnbHoe peuweHue cyoa
(npuHuyun npaeosoli onpedeseHHOCMU): NPUHATOE Cy-
[OM OKOHUaTe/IbHOEe pelleHue He MOXKeT BbiTb ocno-
peHo, HeAoNyCTUMO NOBTOPHOE PACCMOTPEHWE OAHa-
bl peleHHoro gena?’.

* [lpaso Ha ucrnoaHeHue peweHus cyoas,

e [Ipaso Ha nybau4Hoe pa3zbupamesbcmao: BKALO-
YaeT NpaBo Ha Ny6/MYHOE pacCcMOoTpeHMe Aena (YCTHble
cnywanus), nybanyHoe ob6bABNAEHME pelleHus cyaa,
onyb6iMKoBaHuWe pelueHuns cyga.

o [loNOAHWUTENbHbIE FAPaHTMM B PamMKaXx Yrosaos-
HbiIX Aen (B 4acTHOCTM, Npe3ymnuua HEeBMHOBHOCTM,

ment of 24 February 1995; case 19075/91 Vermeulen v. Bel-
gium, ECtHR, judgement of 20 February 1996; case 15764/89
Lobo Machado v. Portugal, ECtHR, judgement of 20 February
1996; case 39594/98 Kress v. France, ECtHR, judgement of
7 June 2001.

23 Case 14448/88 Dombo Beheer BV v. the Netherlands,
ECtHR, judgement of 27 October 1993; case 68416/01 Steel
and Morris v. the United Kingdom, ECtHR, judgement of 15
February 2005; case 12952/87 Ruiz-Mateos v. Spain, ECtHR,
judgement of 23 June 1993.

24 Case 315499 H. v. France, ECtHR, judgement of 16 February
2009; case 12539/86 Katte Klitsche de la Grange v. Italy,
ECtHR, judgement of 27 October 1994.

25 Case 35382/97 Comingersoll S.A. v. Portugal, ECtHR, judge-
ment of 17 April 2000; case 30979/96 Frydlender v. France,
ECtHR, judgement of 27 June 2000; case 75529/01 Surmeli v.
Germany, ECtHR, judgement of 8 June 2006; case 30979/96
Frydlender v. France, ECtHR, judgement of 27 June 2000.

26 Case 30544/96 Garcia Ruiz v. Spain, ECtHR, judgement of
21 January 1999.
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yBelOM/IEHWE O NpeabABAEHUU YrONOBHOrO O6BUHe-
HWA, NPaBo Ha 3aWwmnTy U T. 4.)%°.

OueBUAHO, YTO MEXaHU3M 3aLUTbl NPaB HaAoro-
NAaTe/blUNKOB, NPEeasyCMOTPEHHbIA ABYCTOPOHHUMU
Ha/IOroBbIMU A0rOBOPAMM, OCHOBAHHbIMKM Ha Mogaenb-
HOI Hanorosoi KoHseHuMn O3CP mnam OOH, He cooT-
BETCTBYEeT CTaHAAPTY 3aliUTbl MpaBa Ha cnpaseansoe
cyaebHoe pas3bupatenbcTBo, rapaHTMpoBaHHomy EKMY.
OTcyTcTBUE Y HanoronnaTeblLMKa BO3MOXKHOCTU MpU-
CYTCTBOBaTb B Mpouecce Npu paspelleHnun cnopa u
npeacTaBAATb CBOK MO3MLMIO NO AeNy ABNAETCA Cylle-
CTBEHHbIM ynyweHnem. Kpome TOro, ¢ yuetom npak-
TMkn ECMNY3!, Takme npaBa He OO/MKHbI 3aBUCETb OT
YCMOTPEHUA KOMMNETEHTHbIX OPraHoB, OHU [O/KHbI
6bITb NPEAOCTaBAEHbI HAIOTONNATENbLLMKY HANPAMYIO.

3. MpumeHeHMe cTaHAapTa 3alUTbl NpaBa Ha
cnpaBepnunBoe cypaebHoe pa3bupaTenbcTBo K mMexay-
HAPOAHbIM HAJIOrOBbIM CMIOPaM: aprymMmeHTbl KMPOTUB»

KntoueBoli BONPOC COCTOMT B TOM, PAcipOCTpaHs-
IOTCA /I FapaHTUKM NpaBa Ha crnpaBegAnBoe cyaebHoe
pa3bupaTenbCcTBO Ha Hasnorosble cnopbl. bykBasbHO B
cT. 6 EKMY peyb naet o cnopax o rpak4aHCKMX npasax
N 0b6A3aHHOCTAX M Aenax yronoBHoro o6smMHeHus. Kak
noKasbiBaeT npaktMka ECMNY, KoHuenuma rpaxaaHCKmMx
npaB n o6sa3aHHOCTEN MMEET CaMOCTOSTE/IbHOE, aBTO-
HOMHOE OT NPUBbLIYHOrO NOHMMaHUA, 3Ha4yeHue B EKIY,
HEe3aBUCMMOE OT COOTBETCTBYHOLLETO 3HAYEHMA B HAUU-
OHa/IbHOM MpaBe TOro MJ/IM MHOTO rocyaapcTaa2,

Mpwn atom ecnm npumeHeHune ct. 6 EKMNY K Hanoro-
BbIM CMOPAM, CBA3AaHHbIM C Yro/I0BHbIM OBBUHEHMEM,
ECNY npusHan cpasy3, To Bonpoc o Tom, nognagatoT Au
HA/IOroBble CNOpPbl BHE CBA3M C YrONOBHbLIM A,E/10M NOA,

27 Case 52854/99 Ryabykh v. Russia, ECtHR, judgement of
24 July 2003.

28 Case 18357/9 Hornsby v. Greece, ECtHR, judgement of
19 March 1997; case 59498/00 Burdov v. Russia, ECtHR, judge-
ment of 7 May 2002.

29 Case 14810/02 Ryakib Biryukov v Russia, ECtHR, judgement of
17 January 2008; case 18928/91 Fredin v. Sweden, ECtHR, judge-
ment of 23 February 1994; case 16970/90 Allan Jacobsson v.
Sweden, ECtHR, judgement of 19 February 1998; case 36590/97
Goc v. Turkey, ECtHR, judgement of 9 November 2000.

30 Case 28245/04 Mokhov v. Russia, ECtHR, judgement of
4 March 2010; case 63993/0 Romanov v. Russia, ECtHR, judge-
ment of 20 October 2005.

31 Case 4451/70 Golder v. the United Kingdom, ECtHR, judge-
ment of 21 February 1975.

32 Case 6232/73 Konig v. Germany, ECtHR, judgement of
28 June 1978; case 2614/65 Ringeisen v. Austria, ECtHR, judge-
ment of 16 July 1971.

33 Case 1936/63 Neumeister v. Austria, ECtHR, judgement of
27 June 1968; case 12547/86 Bendenoun v. France, ECtHR,
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peryinpoBaHue AaHHON HOPMbI, Joaroe Bpems 6bin
CNOPHbIM Kak B NpaKkTuKe ECMY, TaK 1 B OKTpUHE (CM.,
Hanp.: [12, p. 45; 13, p. 87; 14, p. 540]). B gene deppa-
unHu npotns Utanum ECMNY oTBeTUAN HA AaHHbIA BONPOC
OTPULATENBHO CO CCbIZIKOM Ha TO, YTO HA/IOrOBbIE CNOPbI
HOCAT Nyb6/MYHO-NPABOBON XapaKTep, MNO3TOMY Mpu
pa3paboTtke EKMY npegnonaranocb UCKAOUYUTL UX U3-
noa, perynnposanua EKMNY. ECMNY otmeTtna, 4To pesynb-
TaTbl JAHHOTO CNOPa HEe MMENU PeLLAoLLEro 3HaYeHUs
ONA TPaXKAAHCKMX NpaB u 06A3aHHOCTeN, cnop umen cy-
ry6o AeHeXHbIN XapaKTep, YTO HEAOCTAaTOYHO A5 NPU-
3HAHWA AONYCTUMOCTM NPUMeHeHua cT. 6 EKMY34,

370 [eno B HayyHbIX Kpyrax BCTpeTuaum ¢ 60bLom
Kputukoi [15, p. 67; 16, p. 495; 17, p. 423; 18, p. 615],
nockosbKy EKMY He comepuT NONOKEHUI, NPAMO UC-
KNOYaoLMX HANoroBble BOMPOCHI U3-Noa, peryimposa-
HUA cT. 6. He cogep»kaT nogobHoe orpaHuyeHne Hu Bee-
obwan Aeknapauna npas yenoseka, HU MexayHapoa-
HbI/ NAKT O rPaXKAAHCKUX U MOAUTUYECKUX NpaBax. Jen-
cTBUTENbHO, Bnocneactsmmn ECMNY HeogHOKpaTHO npumxo-
Ann K obpaTHOMY BbIBOZY, NOATBEPKAASA, YTO CT. 6 MO-
T NPUMEHATLCA K HaNorosbim cnopam3>. OHaKo fena,
cofeprKalme TakoW BbiBOA, He 6blin cyrybo Hanoro-
BbIMW, HA/IOTOBbIE BOMPOCHI COCTaB/IA/IM NINLLb YaCTb Tpe-
60BaHWNA 3anaBUTENA — Hanpumep, TpeboBaHWe O BO3-
BpaTe Ha/ora No UToram pecTUTyLmm B pesyabTaTe npu-
3HaHMA CAENKU HeaelucTBUTeNbHOM, TpeboBaHMe O Bbl-
niate KOMMeHCcaLMn 3a HE3aKOHHbIN apecT MMyLLLecTBa
HaNorosbiMM opraHamu. Takasa ceasb nossonuna ECMY
NPUIATU K BbIBOAY O TOM, YTO pa3peLleHne HaloroBom Ya-
cT1 TpeboBaHMA HeNocpeaCcTBEHHO CBA3AHO C rparkKaaH-
CKMMM NMpaBamMmu U 06A3aHHOCTAMM 3a8BUTENS.

B KOHTEKCTEe MeXKAYyHapPOAHbIX HAaI0TOBbIX CMNOPOB
B 3apybexxHol AnTepaType BbICKA3blBAETCA MO3ULMUA O
TOM, YTO MONOXKEHWA HA/MOrOBbIX AOroBOpOoB, byayum
COCTaBHOM YacTblO HALMOHA/IbHOM HAaNOrOBOM CUCTEMBI
rocyzapcTs, MOryT 6biTb MPOBEPEHbI Ha COOTBETCTBME
rapaHTusam, npeaycmoTpeHHbim B EKMY [5, p. 133; 7,
p. 376; 15, p. 64]. NpumeyaTenbHO, YTO B MPaKTUKE
ECMY BcTpeyanmcb aena no BONpocam ABOMHOIO Haso-
roobnoxenns’. Oanako no atum genam ECMY He Bbi-
pa3sua NO3MUMIO NO CYLLECTBY CMOPA, @ JINLWb YKa3a Ha

judgement of 24 February 1994; case 36985/97 Vastberga Taxi
Aktiebolag and Vulic v. Sweden, ECtHR, judgement of 23 July
2002; case 73053/01 Jussila v. Finland, ECtHR, judgement of
23 November 2006.

34 Case 44759/98 Ferrazzini v. ltaly, ECtHR, judgement of
12 July 2001.

35 Case 25564/94 Filippello v. Italy, ECtHR, judgement of
15 May 1996; case 21319/93, 21449/93 and 21675/93 Na-
tional & Provincial Building Society, Leeds Permanent Building

LUMPOKYI0 cBOBOAY YCMOTPEHUS, KOTOPOMN MONb3YyoTCA
rocyfapcrea B 061acTv HanoroobaoxKeHu.

MpakTuka ECMNY no Hasnorosbim cnopam, BK/OYanA
BOMPOCHI TPAHCTPAHUYHOIO HaNorooba0KeHNA, NO3BO-
NAeT caenatb caeaytoLlme BbiBOAbl OTHOCUMTENIbHO BO3-
MOHOCTU pPacnpocTpaHeHna rapaHtTuin ct. 6 EKNY Ha
MeXAyHapoaHble HAaNoroBble Crnopbl.

Bo-nepBbIX, NPaKTUKa NO HAa/NIOrOBbIM CNOPaM, He
MMeLWMM YroNIOBHOM HAaNpaB/ieHHOCTH, rae nosuuma
ECNY 6bina BbipaxkeHa Mo CyLLecTBY Aena, OTHOCUTCA K
CMeLIaHHbIM Aenam, a NPUMEHNTENIbHO K TPAHCTPaHWy-
HbIM Ha/NOroBbIM Cropam, rae 3aTparmsatoTca cyrybo
Hanorosble Bonpocbkl, ECMY BbicKa3sbiBaeTcA Becbma
OCTOPOXHO.

Bo-BTopbIX, rapaHTuu cT. 6 EKNY cumTatotcsa cobnto-
OEeHHbIMU, eCAN Ha KaKOM-TO 3Tane paspeLueHunsa cnopay
3aABUTENA €CTb BO3MOXHOCTb 06paLLeHns B He3aBUCH-
MbI 1 BecnpucTpacTHbIA cya, oTBevatowmii Tpebosa-
Huam cT. 6 EKMY3’. CooTBeTcTBEHHO, HeobsA3aTenbHO,
4T06bI rAPaHTUM BLIMNOIHAINCH HA BCEX 3Tanax paspelue-
HUWA cnopa. B aTom cmbicnhe B3anmocornacutenbHasa npo-
ueaypa ABNAETCA aNbTEPHATUBOM MW AONOJIHEHWEM CY-
AebHoro pasbupaTenbCTBa B LOroBapmBatoLLMXCA FrOCy-
papcTteax, noatomy opmanbHo nog cT. 6 EKMY nogna-
LaeT TO/IbKO 3Tan pa3spelleHna TPaHCrpaHMYHOro cnopa
HauMoHaNbHbIM cyaom. Takmm obpasom, 4o Tex nop
MOKa Ha/IoronaTeNbLKK, YbM NPaBa HapyLUeHbl, UMeeT
BO3MOHOCTb 06paTUTLCA B CyA, Nt0boro forosapmsarto-
weroca rocygapcts (Mam oboux), popmanbHO HET OCHO-
BaHWUI rOBOPUTb O HapyLeHun cT. 6 EKMY.

B-TpeTbux, CTOPOHaMM cnopa B pamKax B3aMmoco-
rnacuTenibHOM Mpoueaypbl U apbuTparka ABAAIOTCA ro-
cyfapcTeBa — CTOPOHbI HAafNOroBoro AOrosopa, Hanoro-
nnaTeNblnK NUWEH MpoueccyalbHOro craTyca, no-
3ToMy POpManbHO OH HE MOMKET CCblIaTbCA Ha CT. 6
EKMNY B cnyyae HecobatoaeHMA rapaHTUii Npw paspelue-
HWUM cnopa Ha OCHOBaHWW HA/NIOrOBOrO AOrOBOPA.

Takum ob6pasom, ECMY pyKosoacTeyetca ¢op-
Ma/ibHbIM MOAXOAOM W WUCXOAMT M3 TOro, yYto cyrybo
Ha/sIoroBble CNOPbl He 0XBaTbIBAOTCA GOPMYNUPOBKOM
cT. 6 EKIMY o cnope B OTHOWEHMN «FpaXKaaHCKUX MNpas U
o0b6A3aHHOCTE», HECMOTPA Ha MMYLECTBEHHble No-

Society et Yorkshire Building Society v. the United Kingdom,
ECtHR, judgement of 23 October 1997.

36 Case 12560/86 Hanzmann v. Austria, ECtHR, judgement of
16 March 1989; case 12670/87 H v. Sweden, ECtHR, judge-
ment of 12 May 1998; case 30128/96 FS v. Germany, judge-
ment of 27 November 1996.

37 Case 77617/01 Mikheyev v. Russia, ECtHR, judgement of
26 January 2006; case 59261/00 Menesheva v. Russia, ECtHR,
judgement of 9 March 2006.
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cneacTsvAa onAa Hanoronnatenblwmka. C yyetom 3Toro
pacnpocTpaHeHue rapaHTuit c1. 6 EKMNY Ha mexkayHa-
poAHble HasoroBble CMOPbl MOXKHO pPaccMaTpuBaThb,
cKopee, He KaK popmanbHoe TpeboBaHMeE, OCHOBaHHOE
Ha nonoxeHuax EKMY, HO KaK cnocob, nossonstowmin
noBbIcUTb 3G GEKTUBHOCTb paspelleHna MeXayHapoa-
HbIX HA/IOrOBbIX COPOB.

4. NMpumeHeHne cTaHAaApTa 3aWMTbl NpaBa Ha
cnpaBeanuBoe cyaebHoe pasbupaTenbcTBo K mexay-
HaAPOAHbIM HaNIOrOBbIM CMIOPAM: apPryMeHTbI «3a»

Mpexae BCero, Kak cnpaBeA/IMBO OTMEYAETCs B 3a-
pybexkHoin nutepatype [15; 16], cam daKT NpuUHATMA K
paccmoTpeHuto ECMNY obpalieHnin 3asBuTenein no Bonpo-
CaM TPaHCrPaHUYHOrO Has0roobN0XKeHWUA MOKa3bIBaET,
4YTO Cnopbl, ABAAKOWMECA NPEeAMETOM peryanpoBaHuA
MeXXAYHAapPOAHbIX HANOroBbIX AOrOBOPOB, MOFYT CTaTb
npeameTom paccmotpenua ECMNY. bonee Toro, 8 ogHOM
u3 gen® ECMNY ykasan, 4To NONOMKEHWA HaNOrOBbIX JOro-
BOPOB HE A0/XKHbl aBTOMATUYECKM PACCMATPUBATLCA KaK
COOTBETCTBYHOLWME HOPMaMm B 061aCTM NpaB YenoBeka.

Kpome Toro, 3apybexkHble nccnenoBatenm otme-
yatoT [16; 19], uTo rnobanbHbIA TPEHA, cpean rocy-
[apCTB NO UrHOPMPOBaHMIO Co34aHMA 3bdeKTUBHOro
MeXaHU3Ma 3alMTbl MNpaB Ha/NOronnaTesbWMKOB B
TPAHCIPAHUYHbBIX CUTYaLMAX PE3KO KOHTPACTUPYET C Na-
pannenbHo mayuweir paspabotkolt mep no 6opbbe c
YK/IOHEHMEM OT YNAaTbl HA/IOrOB, KOTOpas NpuBeaeT K
YyBENNYEHUIO KOIMYECTBA CyaebHbIX CnopoB Ha HauMo-
HanbHOM ypoBHe. Kak cneactsue, pasHble NO3ULMKU Cy-
[0B B PasHbIX HPUCAMKUMAX NOTEHLMANBHO MOTYT Mo-
[0pBaTb MNPaBOBYK ONPeAEeNeHHOCTb U MpaBuibHOe
OYHKUMOHMPOBaHME TPaHCTPAHUYHbIX SKOHOMMWYECKUX
M COUMANbHbIX OTHOLWEHMN. B KauecTBe cnocoba ycTpa-
HEHWSA CNOXKMBLLEroca npobesa B NPaBoOBOM peryampo-
BaHWM rapaHTU 3alUMTbl NPaB HA0rOMNaTE/bLINKOB B
TPaHCIPaHWYHbIX CUTyaLMsAX 3apybexkHble uccnenosa-
TEeNn npeanaratoT paspaboTatb rnobasnbHbIM CTaHAAPT
addeKTUBHOM 3aWmUTbl NPaB HanoronaaTenbwmnkos [20,
p. 421; 21, p. 1902; 22, p. 115; 23, p. 441; 24, p. 28]%*.
Kak oTmeuaeT Mackyane MuctoHe [25, p. 19], npeue-
AeHTHaa npaktuka ECMNY un Cypa EC asnaeTca kpae-
YrO/ibHbIM KaMHem 3pPeKTUBHON 3aWmUTbl MpoLeccy-
aNbHbIX MPAB Ha/I0roNAaTeNbWMKOB U MOXKET ObITb Mo-

38 Case 30128/96 FS v. Germany, ECtHR, judgement of 27 No-
vember 1996.

39 Taxpayers’ Rights and Obligations: A Survey of the Legal Sit-
uation in the OECD Countries. Committee of Fiscal Affairs,
OECD Publ., 27 April 1990. URL: http://www.oecd.org/pdf/
M00023000/M00023881.pdf; Taxpayers’ Rights and Obliga-
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NIOXKEHA B OCHOBY Mpu pa3paboTke rnobasbHOro CTaH-
JapTa no 3awuTe Npas HanoronnaTeNbLWMKOB.

B pamkax MeayHapogHoro 610po Hanorosow
AOKymeHTauun (International Bureau of Fiscal Docu-
mentation) exerogHo peanunsyeTtca NpPoekT no o63opy
NPaKTUKKN rocyaapct8 B 061acTU 3aLWMTbl NPaB Hanoro-
nnatenblwmkos. M3 ortyeta, NoAroToBNEHHOTO MO pe-
3y/ibTaTaM peannsaumm yKkasaHHoro npoekta B 2020 r.
[19, p. 128], cnepgyeT, 4TO rocyaapcTBa OCTOPOXKHO, HO
HAYMHAKOT NPEeANPUHMMATD LArKu Ha NyTU K YCUNEHUIO
33LMTbl MPaB HANOrOMJIATENbLLMKOB NPU paspeLleHnm
MEXAYHapPOAHbIX HAa0roBbIX cNopoB. B yactHocTn, 12 %
(23 % no pesynbTaTam 2019 r.) ONPOLLIEHHbIX IOPUCAMK-
UMM yKasanu, 4To Hanoronnatenblmnkam bblio npeso-
CTaB/IEHO NPaBO Ha AOCTYN K COOBLEHMAM, KOTOPbIMU
0O6MEeHMBAlOTCA KOMMETEHTHbIE OpPraHbl B paMKax B3au-
MmocornacuTensHol npoueaypbl (Yexua, OaHua, Mek-
cuKa, MaHama, LWBeuns n BeHecyana). MNpeums, Maspu-
KM M Poccua yKkasaaum, 4to rotoBbl C/1e0BaTb NPaKTUKe
no NpeAoCTaBAEHUIO HasloronaaTe bl MKam npasa bbiTb
33CNYLWAHHBIMW B PaMKax B3aMMOCOr1acuTeIbHOM Npo-
Leaypbl U Npasa NosyyaTb YBeAOMIEHUA O XO4E NpoBe-
OEHWA B3aMMOCOrnacMTebHOM NpoLesypbl.

Hapsagy c atum B gaHHom oTyeTe [19, p. 130] oT-
MeYaeTcsa MOJIOKUTENbHbIA TpeHs, B cyaebHOW npak-
TUKe OTAeNbHbIX rocygapcTs. Tak, Cyg benbrum B pelwe-
Huu no ageny Ne 247.694 X. npotus benbrum ot 2 nioHA
2020 r. npu3Han, YTO OTKA3 B NPesOCTaABIEHUM HAaNoro-
NAaTe/blUMKY A0CTyNa K AOKYMEHTaM B paMKax B3au-
MOCOF/1IacuTeNIbHOM NpoLeaypbl, KOTopaa NPOBOANIACH
Ha OCHOBaHMWM Ha/JIOrOBOro A0OroBopa mexay benbruei
n BenukobputaHuei, HapywaeT cT. 32 KoHcTUTyuum
benbrum.

Kpome TOro, Henb3a He OTMETUTb, YTO HA YPOBHE
HafHaLMOHaNbHOro peryanposaHua B Oupektuse EC
2017/1852 0 mexaHM3Max pa3peLleHma HaoroBbIxX cno-
poB B EBponeiickom Cotose oT 10 oKTabpsa 2017 r. Bnep-
Bble NPAMO NPeAyCMOTPEHO, YTO MEXaHM3Mbl paspeLle-
HWA Ha/JIOrOBbIX CMOPOB OCHOBAHbI HAa MPaBe HaJioronna-
TeNblMKa Ha cnpasegnusoe cyaebHoe pasbupatens-
CTBO, YCTAHOBAEHHOM CT. 47 XapTUn OCHOBHbIX nNpas Es-
poneiickoro Coto3a®’.

BaXHO TaKxke W To, 4To obecneyeHune cynebHom
3aLWMTbl HA HALMOHA/IbHOM YPOBHE B KOHTEKCTE MEXKAY-

tions — Practice Note. Committee of Fiscal Affairs, OECD Publ.,
August 2003. URL: https://www.oecd.org/tax/administra-
tion/Taxpayers'_Rights_and_Obligations-Practice_Note.pdf.
40 MyHKT 9 Mpeambynbl Anpektnebl EC 0 mexaHM3max paspe-
WweHuA Hanorosbix cnopos B EBponelickom Cotose oT 10 ok-
TA6pa 2017 .
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HAapPOAHbIX HANOrOBbIX CMOPOB BPAL /M MOXKHO CYNTATb
apPeKkTUBHLIM CpeacTBoM 3awmTbl. MpaBo Ha apoekK-
TMBHOE CPeACTBO NPABOBOM 3alMTbl 3aKpPenjieHo B
cT. 13 EKMY 1 cnocobcTBYeT AOCTUMKEHUIO Lenn CT. 6
EKMY. B cntepaTtype Takoe nNpaBo 06blYHO OTHOCUTCA K
CONYTCTBYIOWMM MpaBaM, YCWUIMBAKOLWMUM OCHOBHblE
npasa u ceBobogpl [26, c. 220]. B cBoux peleHUax
ECMY*' HeoAHOKPATHO YKasblBas, u4To Nog, «3hdeKTns-
HOCTbIO» CPeACcTBa NPaBOBOM 3aLUNTbI HAAEKUT NOHK-
MaTb BOCMPENATCTBOBAHWE NpeanosaraeMomy Hapy-
LWEHWNIO UM COXPAHEHMIO OCMAPUBAEMOTO MOJIOKEHUSA
OeN WAU NpenocCTaBNeHUs afeKBAaTHOrO BO3MELLEHMUA
33 noboe HapylleHne, KOTopoe yxKe Cayumaoch. Mpu
3TOM €CAU OAHO M3 CPeAcTB MPaBOBOM 3aWMTbl B OT-
OEeNbHOCTU He yaoBneTBopaeT TpeboBaHusm cT. 13
EKMY, coBOKynHOCTb CpeacT8 MpPaBOBOM 3alUMUTbI,
NpeaycMOTPEHHbIX BHYTPUIroCYyAapCTBEHHbIM 3aKOHO-
[aTeNbCTBOM, MOXET UM O0TBevaTb.

Cpegm 3apybekHbix uccnegosatenei [27, p. 777;
28, p. 81; 29, p. 227; 30, p. 216] HEOAHOKPATHO BbICKA-
3blBaNacb NO3ULMA O TOM, YTO paspeLlleHne mMmexayHa-
POAHOro0 HanOroBoro crnopa HauMOoHa/IbHbIM CYyAOM He
ABnAetcA 3pQPEeKTUBHbIM CPeaCcTBOM  3alMTbl, MO-
CKOJIbKY HalUMOHa/bHble cyabl 06a3aHbl PYKOBOACTBO-
BaTbCA HOPMamMM HaLMOHA/NbHOrO MnpaBa, HO He 068-
3aHbl obecneynBaTb COOTBETCTBUE MOJIOMKEHUIM HALMO-
HAJIbHOTO 3aKOHOAATENbCTBA MOJIOKEHUAM MEMKAYHa-
poaHoro npasa. Kak oTmevatoT ncciegosatenu, B Cay-
Yyae ecav HauMOHaNbHbIN CyA BbIHECET peLueHne, KoTo-
poe 6yaeT BCTynaTb B NPOTMBOPEUME C MeXAYyHapoa-
HbIMK 06A3aTenbCTBaMM rOCyAapcTBa, BOMPOC O HOPU-
OVYECKOM cuie TaKoro pelleHusa byaeT 3aBuceTb OT
TOro, KAaKOW KOHUEMLMWN O COOTHOLIEHUW MEKAYHAPOA-
HOr0O M HALUMOHANIbHOrO MNpaBa cneayeT rocyaapcrso,
T. €. MOHUCTUYecKol [31, c. 5] unmn gyanuctmyeckon [31,
C. 6]. MpK 3TOM Ha MeKAYHAPOAHOM YPOBHE eAWH-
CTBEHHbIM Cnocobom pearMpoBaHUsA A0roBapuBatoLLe-
roca rocygapcrea Ha HegobpocoBecTHOe noBedgHue
OpYyroro [0roBapmMBaloLLErocs rocygapcrea ABaAeTcA

41 Case 47940/99 Balogh v. Hungary, ECtHR, judgement of
20 July 2004; case 30210/96 Kudla v. Poland, ECtHR, judge-
ment of 26 October 2000; case 21071/05 Wasserman v. Rus-
sia, ECtHR, judgement of 10 April 2008.

42 Case 39483/05 1 40527/10 Liseytseva and Maslov v. Russia,
ECtHR, judgement of 9 October 2014; case 59498/00 Burdov
v. Russia, ECtHR, judgement of 7 May 2002; case 57950/00 Isa-
yeva v. Russia, ECtHR, judgement of 24 February 2005; case
15339/02, 21166/02, 20058/02,. 11673/02, 15343/02 Buda-
yeva and others v. Russia, ECtHR, judgement of 20 March
2008; case 5108/02 Khatsiyeva and others v. Russia, ECtHR,
judgement of 17 January 2008; case 57941/00, Ne58699/00 n

npekpaLLeHne AeNCTBUA MeXAYHAPOAHOIo Ha/l0rOBOro
[0roBopa B COOTBETCTBMM cO CT. 31 MoaenbHol Hano-
roBol KoHseHLmn 03CP%,

JononHutenbHo KaTtepuHa [uppoy yKasbiBaerT,
YTO NPENATCTBUEM K 9PPEKTUBHOCTU paspeLleHNs Mex-
AYHApOAHOro HAa/IOroBOrO CNOpPA B HALMOHAIbHOM cyae
B OAHOCTOPOHHEM MopsaKe (6e3 yyacTua Apyroro rocy-
[apcTBa) ABAAETCA TaKKe PUCK HEUCMOJIHEHMA pelle-
HUWA HaALMOHANbHOro CyZa OA4HOro rocyAapcTsa Ha Tep-
putopun apyroro rocygapctea [5, p. 142]. Oevictau-
TE/IbHO, KaK NPaBu/I0, UCNONIHEHME PELUEHMA CyAa UHO-
CTPaHHOrO rocyAapcTBa Nno HaJIoroBbIM BOMPOCAM BCTY-
naet B npoTuMBopeume c NybanMYHbIM nopagKkom [32,
p. 80; 33, c. 127]. B oTeyecTBeHHOW cyaebHOM NpaKTUKe
TaKXXe NoAAeprKMBaeTCA NpuBeAEeHHbIW BbiBoA. Tak, B
OnpepgeneHnn BepxosHoro Cypga PO ot 1 despana
2017 r. Ne 305-3C16-13303* ykasaHo: «B cuay npuH-
LMnNa cyBepPeHHOro paBeHCTBA roCcyAapCTB OKasaHMe co-
[EeNCTBMA CO CTOPOHbI cyaebHON BNacTM ogHOro rocy-
JapcTea B GOpMUPOBaHMM GUHAHCOBOW OCHOBBI (6t0A-
YKEeTa) CyBEPEeHHOW BIACTU APYroro rocyAapcTea MOXKeT
OCYLLECTBAATLCA TONBKO NPU HaNUYUWN ABHO BblPaKeH-
HOM BOAM TOCYAApPCTB Ha Takoe B3aumonencTeme», —
a Takxe: «McnonHeHWe peleHns MHOCTPAHHOrO cyAa,
KOTOpPOE HapyLwaeT HOPMbl O FOPUCAUKLMOHHOM MMMY-
HuTeTe Poccuiickolt Pepepaunn u GUCKaibHOM UMMY-
HUTETE ee MMYLLLECTBA, NPOTUBOPEUUNT NYBIMYHOMY MO-
paaKky Poccuitickor Pepepaummn». CoOTBETCTBEHHO,
HaLMOHANbHbIN CyA OAHOrO rocyapcTsa B O4HOCTO-
POHHEM NOopAAKE HE MOXET NPUHATbL peLleHne OTHOCK-
TE/NIbHO HaNOroBblX MOCNEACTBUIN, 3aTparMBatoLLMX
IOPUCAMKUMNIO ApYyroro rocyaapcrea. Kak 6bi1o otme-
YeHo Bbile, NoA06HAA NPaKTUKa, Koraa peleHne cyaa
He MOKeT 6bITb MCMOSIHEHO, He Npu3HaeTca ECMY cooT-
BETCTBYIOLLLEW rapaHTuAMm cT. 6 EKMY*,

HakoHeL, B 3apybe)KHO AOKTpMHE BbICKA3blBa-
toTca [34, p. 71; 35, p. 285] onaceHUss OTHOCUTENBLHO He-
cobnoaeHns 6ecnpUcTPacTHOCTU HaLMOHANbHBIMK CY-
O3aMU MPU PaCcCMOTPEHUWN TPAHCTPAHUYHbIX CMOPOB C

N260403/00 Musayev and others v. Russia, ECtHR, judgement
of 26 July 2007; case 40464/02 Akhmadova and Sadulayeva v.
Russia, ECtHR, judgement of 10 May 2007.

43 Model Tax Convention on Income and on Capital: Full
Version. OECD Publ., 21 November 2017. DOI: 10.1787/
g2g972ee-en.

44 0630p cyaebHon npakTMku BC P Ne 2 (2017): yTB. Mpesu-
anymom BepxosHoro Cyaa PO 26 anpena 2017 r. (n. 29).

45 Case 18357/9 Hornsby v. Greece, ECtHR, judgement of
19 March 1997; case 59498/00 Burdov v. Russia, ECtHR, judge-
ment of 7 May 2002.
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yyacTMem HanorosbIX Hepe3naeHToB. B cnyyae matepu-
aZn3aumMmn yKasaHHOro puCKa 3TO TaKXe npusBedeT K
HapyweHumto cT. 6 EKMNY.

B cnyyae o6palyeHns HanoroniaTeblLMKa B cyabl
060M1X AOrOBapPMBAIOLMXCA FOCYAAPCTB, O4EBUAHO, YTO
3TO MOXEeT NPUBECTU K NPOTUBOMOIONHbBIM peLUeHUAM
no oaHomy sonpocy®®. B pesynbTaTe ABOMHOE HaNoro-
06/10)KEHNE MOMKET OCTaTbCA HE YCTPAHEHHbIM, YTO He
MOKeT paccmaTpuBaTbCcA B KavecTBe 3dGdeKTMBHOro
cpeacTsa 3awmTbl. Kpome TOro, Kak yKasbiBaeT KaTte-
puHa Muppoy [5, p. 150], npu obpaLeHnn B cyabl 06omx
rocyfapct8 NpPOAO/IKUTENBHOCTL cyAebHbIX pa3bupa-
TeNbCTB HECOBMECTUMaA C rapaHTuamm ct. 6 EKMY, a BbI-
COKME U3AEP!KKU U A3bIKOBble Bapbepbl MOXKHO pac-
CMaTpmBaTb B KayecTBe ¢$aKTOpOB, MPEnATCTBYOLWMX
addeKkTMBHOCTU cyaebHoro pasbupartenbcTsa.

5. 3aknioueHue

Mpaktnka ECMY nokasbiBaeT, 4yTO CTaHA4aApT 3a-
LWMTbI NpaBa Ha cnpaseannBoe cyaebHoe pasbupaTens-
CTBO B COOTBETCTBMM €O cT. 6 EKMY obwmnpeH n BKAto-
YyaeT 60/1bWOoNM 06beEM rapaHTUi ANA Anua, YbM Npasa
6bIn1 HapyLweHbl. O4HAKO NPU CONOCTaBNEHUM YKa3aH-
HOro cTaHZapTa c 06beMOM rapaHTUIM Npas Hasoronaa-
TEeNbLWMKOB NPU paspelleHnn MexKAyHapoaHbIX Hao-
roBbIX CMOPOB B paMKax B3aMMOCOI/IacUTE/IbHOM Mpo-
ueaypbl n apbuTpaxka B COOTBETCTBMM C MNONONKEHUAMMN
OBYCTOPOHHUX HAJIOFOBbIX AOrOBOPOB, OCHOBAHHbIX Ha
MopaenbHoi HanoroBon KoHBeHuUuMn O3CP mam OOH,
CTAHOBUTCA OYEBUAHO, YTO Pa3pPaboOTUMKM MEXAHU3MOB
paspeleHna mMmexayHapoaHbIX HAa/J0roBblX CNOPOB He
opueHTMpoBanncb Ha cT. 6 EKMY mn ocrtasunm Hanoro-
nAaTeNbLNKy NAaCCUBHYHO POb.

HecmoTpsA Ha To, YTO Ha MeXAyHAaPOAHOM ypOBHE
HasoronnaTeNblUNK MMeET onpeseneHHble npoueayp-
Hble MpaBa, peanu3auua yKasaHHbIX MpPaB 3aBUCUT OT
YCMOTpPEHMA KOMMNETEHTHbIX OPraHoB AO0rosapuBato-
wmxca rocygapcte. OTCyTcTBME Yy HanoronaaTenblUmKa
BO3MOHOCTM HENOCPEeACTBEHHO Y4acTBOBATb B NpoLie-
Oype paspeweHns MeXAyHapoAHOro HajaoroBoro
crnopa CoOTBETCTBYET obLwemMy noaxony MeKayHapos-
HOro Ny6/IMYHOro NPaBa, CorIaCHO KOTOPOMY MEKAYHaA-
POAHbIN CNOP — 3TO MEMKIOCYAAPCTBEHHbIN CMOP, B KO-
TOPOM HEeT MecTa YacTHOMy nuuy. Bmecte ¢ Tem Takown
BbIBOA, MAET Bpaspes co cT. 6 EKMY.

[naBHbIN BONPOC, KOTOPbIA BO3HUKAET B CBA3W CO
CNIOXKMBLLENCA CUTYaLUmMen, — 3To BONPOC O TOM, pacnpo-
CTpaHAloTcA N TpeboBaHUA cTaHAApPTa 3alLMTbl Npasa

46 OECD Report on Improving the resolution of tax treaty dis-
putes (30 January 2007), para. 13; OECD Commentary on Arti-
cle 25 of the OECD Model Tax Convention, para. 7.
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Ha cnpaBegansBoe cyaebHoe pa3bupaTesnbcTBO, yCTa-
HoBANeHHble cT. 6 EKIMY, Ha Hanorosble cnopbl. Uccnepo-
BaHMEe MOKAa3ano, YTO MOXHO BblAEeNUTb ABa NOAX0AA
npw OTBETE HA AAHHbIM BONPOC: GOPManbHbI U «CyLL-
HOCTHbIN».

dopmanbHbI Noaxos npeanonaraeT, Yto npu
6yKBa/IbHOM NpoYyTeHun cT. 6 EKMY He oTcbinaeT K Hano-
roBbIM Cropam, KOTOpble He MMeIOT YroN0BHO-NPaBo-
BOM HAaNpaBAEHHOCTW. 3TOT NOAX0A, NPOCMaTPMBAETCA B
npaktnke ECMY no npumeHeHuto ct. 6 EKMNY. Mo3nuyusa
ECMY meHAnacb Ha NPOTAXKEHUN BPEMEHW OT KpaiHe
YKECTKOM 06 WCKNHOYEHMM HaNOroBbIX CMOPOB M3-NOA,
perynvposaHusa cT. 6 EKMNY go pacnpocTpaHeHuns rapaH-
T NpaBa Ha cnpaseannBoe cynebHoe pasbupatens-
CTBO Ha CMeLUaHHbIe CNopbl, B KOTOPbIX €CTb HaNorosas
COCTaBAAOWAA, HO pe3yNbTaTbl KOTOPbIX UMEIOT peLla-
owee 3HauYeHWe ANA rParkAaHCKUX Npas U 06s3aHHO-
cTeli 3aasutens. Mpu sTom GopmanbHO rapaHTUK cT. 6
EKMY HanoronnatenblmMK MOXKET peann3osaTtb Npu 06-
paLLEHMM B HALMOHAAbHbIN Cy4 O4HOMO U3 A0roBapuMBa-
IOLLMXCA rocyJapcTB.

«CyLHOCTHbIN» NOAX0A K TONKOBaHMIO cT. 6 EKMNY
6bin BbipaboTaH 3apybexHbIMKU UccnesoBaTenamm. Uc-
XOA4A U3 YKAa3aHHOTo NoAxo4a npu obpalleHnn B Haum-
OHa/IbHbIA CcyAd, ANA paspeleHns TPaHCrPaHWUYHOTO
Ha/I0roBOro CNOPa HaNoronaaTeNbLUK HE NoayYaeT 3¢-
deKTuBHOE CpeaCcTBO 3alUMUTbl CBOMX Npas. Kpome Toro,
npu3HaHMe HeobXOoAMMOCTU PACNPOCTPAHEHWUS CTaH-
AapTa 3aWnTbl NpaBa Ha cnpaseasimMBoe cyaebHoe pas-
6MpaTeNbCTBO Ha MEXKAYHAPOAHbIE HANOTOBbIe COPbI
npAmo 3aKkpenneHo B8 [lnpextuse EC 2017/1852 o mexa-
HM3Max paspelueHna Hanorosblx cnopos B EC ot 10 ok-
TAbpA 2017 .

Mo mHeHuto aBTOpPa, NpeaocTaBAeHWe Haloronna-
Te/NbLMKY NpaBa HENoOCpeACTBEHHO Y4yacTBOBATb BO
B3aMMOCOr/1acUTENbHOM NpoLueaype No3BOUT NPeoso-
NeTb NPOTMBOpPEYNEe MeXAYy ABYCTOPOHHMMMU HANOro-
BbIMW [0rOBOpPamMM, OCHOBAHHbIMM Ha MogaenbHown
HasnoroBon KoHBeHuMn OICP unm OOH, u cT. 6 EKMY. B
3TOM C/lydae HasioronnaTeNnblwmK 6yaeT UMeTb BO3MOMXK-
HOCTb JINYHO NPUCYTCTBOBATb B NPOLLECCe, 3HAKOMMUTLCA
CO BCEMM O0Ka3aTeNbCTBAMMU U 3aMeYaHUAMM No Aeny,
a TaKe NpeacTaBAATb CBOIO NO3MUMIO NO AeNy U AOKa-
3aTenbCTBa. YyacTve HanoronnaTenblinka no3BOAUT
MWHUMW3NPOBATb K/IKOYEBON HEOOCTAaTOK B3aMMOCO-
rnacutesibHOM Npoueaypbl — OTCYTCTBUE FapaHTUM NpU-
HATUA OKOHYaTe/NbHOrO pelweHWsa no aeny. 3To 0cCo-
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6EeHHO BaXKHO A1 TeX roCyfapcTB, KOTOpble He NpuMme-
HAIOT apbuTpaK, KakK, Hanpumep, Poccua. BesycnosHo,
CTaHAApT 3alMTbl NpaBa Ha crnpaseganBoe cyaebHoe
pa3bupaTenbCTBO HE AOJIKEH NEPEHOCUTLCA AaBTOMATU-
YECKM Ha MEeXaHU3Mbl paspelleHUs MeXOYyHapOoaHbIX
HaNOroBbIX CNOPOB, OH AO0J/XKEH OblTb a4anTMPOBaH C
yyeTom 0cobeHHOCTEN KOHKPETHOro Aena. Tak, B Lensax
cobnofeHns cpoka NPoBEAEHMA B3aMMOCOT/IAcUTE b-
HOW npoueaypbl B 3aBUCUMOCTM OT KOHKPETHbIX 06CTO-
ATENbCTB AeNa YCTHble CAYWaHWA mMoryT ObiTb 3ame-
HeHbl Ha 06MeH AOKYMEHTaMMU.

Mpu aTOM, NPMHMMAA BO BHMUMAHUE ONACEHUA ro-
Cy[apCTB OTHOCUMTE/IbHO NMpPeAoCTaBAeHMA Hasnoronaa-
Te/IbLLMKY CTaTyca CTOPOHbI B MEXAYHapOA4HOM Hanoro-
BOM CMoOpe, N0 MHEHUIO aBTOpa, 6b110 bbl LLenecoobpas-
HbIM CHa4afna NPeAoCTaBUTb HANIOrONIATENbLLMKY POJib
CBUAETENA BO B3aMMOCOM/NAcUTE/IbHOM npoleaype.
CeWyac aTo npegycmatpusaeT Obpasel, B3aMMHOrO Co-
rnaweHuns O3CP 06 apbuTpake, COrMacHO KOTOPOMY Ha
aTane apbuTtpaka pekomeHayeTca NpeaoCcTaBUTb Halo-
ronfiatenblLMKy po/b CBUAETENA, TOFAA OH CMOXKET Ja-
BaTb NOKa3aHWA B MMCbMEHHOW 1 ycTHOW popme?’.

Cratba 6 EKMNY npepgocrasnsaet npaBo Ha He3aBu-
CUMbIN 1 BecnpucTpacTHbli cya,. Bsanmocornacutenns-
Haa npoueaypa NpPOBOAMTCA KOMMETEHTHbIMU Opra-
HaMW [0roBapMBalOLWMXCA rOCYAaPCTB, KOTOPbIMM, KaK
npasuao, ABNAIOTCA MWUHUCTepcTBa ¢WHaHcoB. bes-
YyC/NI0BHO, GOPMasibHO 3TO afMUHUCTPATUBHbIW OpraH, a
He cya. Ho daKTnyeckmn pelweHne, KOTOpoe KOMMNETEHT-
Hble OpraHbl MPMHUMAIOT NO pe3y/ibTaTam B3aMMOCO-
rnacuTenbHOM npoueaypbl (B ciyyae AOCTUNKEHUA Co-
rnacus), ABNAETCA OKOHYaTe/IbHbIM M CTaHOBUTCA 06A-
3aTesiIbHbIM A/18 UCMOJIHEHUA. ApOUTPaXK He BbINOAHAET

byHKUMIO anennauuu, B apbutpaxke paspeluatoTca
TOJ/IbKO Te BOMPOChI, KOTOPbIe He BblW Ypery1mpoBaHbl
B paMKax B3aMMOCOI/1acUTeIbHOWN NpoLeaypbl.

C 3TOW TOYKM 3peHUA, N0 MHEHUIO aBTopa, PyHK-
LMW KOMMETEHTHbIX OpPraHOB MOFYT paccMmaTpuBaTbCA
KaK COMOCTaBMMble C HOPUCANKLUMOHHOW (cyaebHoW)
byHKLUMEN, KOTOpYO BbINOAHAET cyA. YKa3aHHbIA Bbl-
BOA, noATsepxaaeTca npakTukoit ECMNY*8, B cootsert-
CTBUW C KOTOPOWN agMUHUCTPATUBHbINA OpraH, KOTOPbIN
NPUHUMaET OKOHYATE/IbHOE peLleHne No geny, GakTu-
YeCcKUn peanmnsyeT IPUCAMKLMOHHYIO (CyaebHyto) GyHK-
UMI0. 3TO O3HAYAET, YTO TaKOM aAMUHUCTPATUBHBIN Op-
raH MOXeT 6bITb MPU3HAH «CYA0M» B MOHUMAHWUMK CT. 6
EKMY, ecnn oH paspelsaeT BOMNpoOChI, BXoAAWME B ero
KOMMNeTEeHLMIO, HA OCHOBE HOPM MpPaBa M B paMKax Npo-
ueaypbl, NPOBOAMMOW B YCTAaHOBAEHHOM MNoOpAAKe,
a TaK)Ke ec/iv OH oTBeYaeT pAAYy AONONHUTENbHbIX Tpe-
60BaHMI, TaKMX KaK He3aBMCMMOCTb U Becnpuctpact-
HOCTb.

becnpucTpacTHOCTb N HE3aBUCMMOCTb KOMMNETEHT-
HbIX OPraHOB, y4aCTBYHOLMX BO B3aMMOCOr1acUTeIbHOMN
npoueaype, AONKHbI 06ecneynBaTbCca Ha YPOBHE HaLU-
OHaNbHOro 3akoHogaTenbctea. O3CP pekomeHayerT ro-
CyZapcTBaM NpenycMoTpeTb B 3aKOHOAATeNbCcTBe Me-
pbl, KOTOpble MO3BOAAT 0OecneynTb HEe3aBUCUMOCTb
KOMMETEHTHbIX OPraHOB OT HA/I0rOBbIX OPraHoOB, y4acT-
BYIOLLMX B HA/IOrOBOV NPOBEPKE Hanoroniatenbuimka®,

Takum o06pasom, CTaHZApT 3aWwmTbl MNpasa Ha
cnpasegvBoe cyaebHoe pasbupaTenbcTBo, 3aKpen-
JIEHHbIN B CT. 6 EKMY, MoKeT 6biTb NOJIOXKEH B OCHOBY
pa3paboTKM CTaHAAPTa 3aWMTbl NPaB HajoronsaaTesb-
LLMKOB NPU pa3peLleHnn MeXKAyHapOAHbIX HanoroBbIX
crnopos.

CIMNCOK JINTEPATYPbI

1. Govind S. P. The Changing Contours of Dispute Resolution in the International Tax World: Comparing the
OECD Multilateral Instrument and the Proposed EU Arbitration Directive / S. P. Govind, L. Turcan // Bulletin for

International Taxation. —2017. —Vol. 71, No. 3/4. - P. 1-11.

2. Govind S. P. Cross-Border Tax Dispute Resolution in the 21st Century: A Comparative Study of Existing Bilat-
eral and Multilateral Remedies / S. P. Govind, L. Turcan // Finance and Capital Markets (formerly Derivatives & Fi-

nancial Instruments). — 2017. — Vol. 19, No. 5. — P. 1-34.

3. Mooij H. MAP Arbitration in Tax Treaty Disputes / H. Mooji // Flexible Multi-Tier Dispute Resolution / ed. by
P. Pistone, J. J. P. de Goede. — Amsterdam : IBFD, 2021. — P. 253-287.

47 Sample mutual agreement on arbitration, article 5(2).
Model Tax Convention on Income and on Capital: Full Version.
OECD Publ., 21 November 2017. DOI: 10.1787/g2g972ee-en.

48 Case 10328/83 Belilos v. Switzerland, ECtHR, judgement of
29 April 1988; case 8790/79 Sramek v. Austria, ECtHR, judge-

ment of 22 October 1984; case 30003/0 Stojakovic v. Austria,
ECtHR, judgement of 9 November 2006.

49 Best Practice No. 23 of the Manual on Effective Mutual
Agreement Procedures (MEMAP). OECD Publ. URL: https://
www.oecd.org/tax/dispute/manualoneffectivemutualagree-
mentproceduresmemap.htm.

115

Law Enforcement Review
2022, vol. 6, no. 2, pp. 106-119



MpasonpumeHeHne
2022.T.6, Ne 2. C. 106-119

ISSN 2542-1514 (Print)

4. Ault H. 2008 OECD Model: The new arbitration provision / H. Ault, J. Sasseville // Bulletin for International
Taxation. — 2009. — Vol. 63, No. 5/6. — P. 208-215.

5. Perrou K. Taxpayer Participation in Tax Treaty Dispute Resolution / K. Perrou. — IBFD, 2014. — 316 p. — (IBFD
Doctoral Series. Vol. 28).

6. Thiel S. Is There a Need for International Enforcement of Human Rights in the Tax Area? / S. Thiel // Human
Rights and Taxation in Europe and the World / Eds. G. Kofler, M. P. Maduro, P. Pistone. — IBFD, 2011. — P. 153-184. —
(IBFD GREIT Series).

7. Maisto G. The impact of the European Convention on Human Rights on Tax Procedures and Sanctions with
Special Reference to Tax Treaties and the EU Arbitration Convention / G. Maisto // Human Rights and Taxation in
Europe and the World / Eds. G. Kofler, M. P. Maduro, P. Pistone. — IBFD, 2011. — P. 373—-396. — (IBFD GREIT Series).

8. Baker P. The decision in Ferrazzini: Time to reconsider the application of the European Convention on Human
Rights to tax matters / P. Baker // Intertax. — 2001. — Vol. 29. — P. 360-392.

9. Baker P. Should Article 6 ECHR (civil) apply to tax proceedings? / P. Baker // Intertax. — 2001. — Vol. 29. —
P.205-211.

10. Voje J. EU Tax Dispute Resolution Directive (2017/1852): Paving the Path Toward a European Tax Court? /
J. Voje // European Taxation. — 2018. — Vol. 58, No. 7. — P. 309-317.

11. Opsahl T. Ten years’ coexistence Strasbourg —Geneva / T. Opsahl // Protecting Human Rights: The European
Dimension : Essays in honor of Gerard Wiarda / Eds. F. Matscher, H. Petzold. — Koln : Carl Heymanns, 1988. — P. 431—
439.

12. Klemans N. Congress Review: The Relationship between the National Systems of Legal Protection of the
Taxpayer and the European Convention on Human Rights / N. Klemans // EC Tax Review. — 2000. — Vol. 9, iss. 1. —
P. 45-50. — DOI: 10.54648/261261.

13. Federico L. The ECHR Principles as Principles of European Law and Their Implementation through the Na-
tional Legal Systems / L. Federico // Human Rights and Taxation in Europe and the World / Eds. G. Kofler, M. P. Ma-
duro, P. Pistone. — IBFD, 2011. — P. 83-94. — (IBFD GREIT Series).

14. Orakhelashvili A. Restrictive Interpretation of Human Rights / A. Orakhelashvili // European Journal of In-
ternational Law. — 2003. — Vol. 14. — P. 529-568. — DOI: 10.1093/ejil/14.3.529.

15. Baker Ph. Double Taxation Conventions and Human Rights / Ph. Baker // Tax Polymath: A life in interna-
tional taxation : essays in honour of J. F. Avery Jones / ed. by Ph. Baker, C. Bobbett. — IBFD, 2011. — P. 64-79.

16. La Scala A. E. The taxpayer’s human rights in the examination of the European Court of Human Rights /
A. E. La Scala // Legal remedies in European tax law / Ed. P. Pistone. — IBFD, 2009. — P. 495-518.

17. Flora M. G. de. A New Vision on Exercising Taxing Powers and the Right to Fair Trial in Judicial Tax Proce-
dures under Art. 6 ECHR, in Human Rights and Taxation in Europe and the World / M. G. de Flora // Human Rights
and Taxation in Europe and the World / Eds. G. Kofler, M. P. Maduro, P. Pistone. — IBFD, 2011. — P. 411-424. — (IBFD
GREIT Series).

18. Greggi M. The protection of human rights and the right to a fair tax trial in the light of the Jussila case /
M. Greggi // Intertax. — 2007. — Vol. 35. — P. 610-615.

19. Baker P. Observatory on the Protection of Taxpayers’ Rights : The IBFD Yearbook on Taxpayers’ Rights /
P. Baker, P. Pistone, C.E. Weffe. — IBFD, 2020. — 199 p.

20. Cockfield A. Protecting Taxpayer Privacy Rights Under Enhanced Cross-Border Tax Information Exchange:
Toward a Multilateral Taxpayer Bill of Rights / A. Cockfield // University of British Columbia Law Review. — 2010. —
Vol. 42. - P. 420-471.

21. McCracken S. K. Going, Going, Gone. Global: A Canadian Perspective on International Tax Administration
Issues in the “Exchange-of-Information Age” / S. K. McCracken // Canadian Tax Journal. — 2002. — Vol. 50, No. 6. —
P. 1869-1912.

22. Bentley D. Taxpayers’ Rights: Theory, Origin and Implementation / D. Bentley. — Kluwer Law International,
2007. - 492 p. — (Series on International Taxation. Vol. 31).

23. Pistone P. General Report / P. Pistone, P. Baker // The Practical Protection of Taxpayers’ Fundamental
Rights. — IFA, 2015. — Vol. 100B. — P. 1-99.

24. Cadesky M. Towards Greater Fairness in Taxation: A Model Taxpayer Charter / M. Cadesky, |. Hayes, D. Rus-
sell. — IBFD, 2016. — 220 p.

116

Law Enforcement Review
2022, vol. 6, no. 2, pp. 106-119



MpasonpumeHeHue
2022.T.6, Ne 2. C. 106-119

ISSN 2658-4050 (Online)

25. Kokott R. J. Public International Law and Tax Law. Taxpayers’ Rights : The International Law Association’s
Project on International Tax Law — Phase 1 : Study Group International Tax Law Final Report Kyoto 2020 / R. J. Kokott,
P. Pistone, R. Miller. — 48 p. — URL: https://globtaxgov.weblog.leidenuniv.nl/files/2021/08/Study-Group-Interna-
tional-Tax-Law-Final-Report-Kyoto-2020-final.pdf.

26. Kosnep A. W. EBponeiickas KOHBeHUMA: Npobiembl TONIKOBAHWUA U UMNAeMeHTauuu : moHorp. / A. U. Ko-
Bnep. — M. : VIH-T 3akoHOAaTeNbCTBA M CPaBHUT. NpaBoBefeHuA npu MNpasutensctee Poc. Pegepaumn : Hopma :
MH®PA-M, 2019. - 400 c.

27. Lowell C. H. Adequacy of international dispute resolution mechanisms / C. H. Lowell, P. L. Briger // George
Mason Law Review. —2001-2002. - Vol. 10. - P. 725-777.

28. Martin P. Courts and tax treaties in civil law countries / P. Martin // Courts and tax treaty law / Ed.
G. Maisto. — IBFD, 2007. — P. 81-100. — (IBFD: EC and International Tax Law Series).

29. Oliver J. D. B. Treaty override and the construction of consolidated legislation — Case comment /
J. D. B. Oliver // British Tax Review. — 2001. — P. 220-227.

30. Van Raad K. International Coordination of tax treaty interpretation and application / K. van Raad // Inter-
tax. —2001. - Vol. 29. - P. 216-220.

31. KapraluKkuH B. A. lMpaBa Yenoseka B MeXAyHapoAHOM W BHyTpuUrocyaapcTeeHHom npase / B. A. KapTau-
KuH. — M. : U3g-8o0 Ul PAH, 1995. -135c.

32. Borm-Reid M. Recognition and Enforcement of Foreign Judgments / M. Borm-Reid // International and
Comparative Law Quarterly. — 1954. — Vol. 3. — P. 49-92.

33. WocTpaHg, E. MpusHaHMe M UCNOHEHWE MHOCTPAHHbIX PelleHUiA POCCUMCKMMM CyAammM U peLleHuii poc-
CUICKUX CYA0B cyaamu AHMAUK 1 Yanbca: npobaemsl U TeHaeHumu / E. WoctpaHa, I. [. Ynetosa // CoBpemeHHoe
npaso. —2015. — Ne 8. — C. 125-130.

34. Park W. W. Income Tax Treaty Arbitration / W. W. Park, D. R. Tillinghast. — Amersfoort : Sdu Fiscale &
Financiéle Uitgevers, 2004. — 126 p.

35. Altman Z. D. Dispute resolution under tax treaties / Z. D. Altman. — IBFD, 2005. — 512 p. — (IBFD Doctoral
Series).

REFERENCES

1. Govind S.P., Turcan L. The Changing Contours of Dispute Resolution in the International Tax World: Compar-
ing the OECD Multilateral Instrument and the Proposed EU Arbitration Directive. Bulletin for International Taxation,
2017, vol. 71, no. 3/4, pp. 1-11.

2. Govind S.P., Turcan L. Cross-Border Tax Dispute Resolution in the 21st Century: A Comparative Study of
Existing Bilateral and Multilateral Remedies. Finance and Capital Markets (formerly Derivatives & Financial Instru-
ments), 2017, vol. 19, no. 5, pp. 1-34.

3. Mooij H. MAP Arbitration in Tax Treaty Disputes, in: Pistone P., de Goede J.J.P. (eds.). Flexible Multi-Tier
Dispute Resolution, Amsterdam, IBFD Publ., 2021, pp. 253-287.

4. Ault H., Sasseville J. 2008 OECD Model: The new arbitration provision. Bulletin for International Taxation,
2009, vol. 63, no. 5/6, pp. 208-215.

5. Perrou K. Taxpayer Participation in Tax Treaty Dispute Resolution, IBFD Doctoral Series, vol. 28. IBFD Publ.,
2014. 316 p.

6. Thiel S. Is There a Need for International Enforcement of Human Rights in the Tax Area?, in: Kofler G., Ma-
duro M.P., Pistone P. (eds.). Human Rights and Taxation in Europe and the World, |BFD GREIT Series, IBFD Publ.,
2011, pp. 153-184.

7. Maisto G. The impact of the European Convention on Human Rights on Tax Procedures and Sanctions with
Special Reference to Tax Treaties and the EU Arbitration Convention, in: Kofler G., Maduro M.P., Pistone P. (eds.).
Human Rights and Taxation in Europe and the World, IBFD GREIT Series, IBFD Publ., 2011, pp. 373-396.

8. Baker P. The decision in Ferrazzini: Time to reconsider the application of the European Convention on Human
Rights to tax matters. Intertax, 2001, vol. 29, pp. 360-392.

9. Baker P. Should Article 6 ECHR (civil) apply to tax proceedings? Intertax, 2001, vol. 29, pp. 205-211.

117

Law Enforcement Review
2022, vol. 6, no. 2, pp. 106-119



MpasonpumeHeHne
2022.T.6, Ne 2. C. 106-119

ISSN 2542-1514 (Print)

10. Voje J. EU Tax Dispute Resolution Directive (2017/1852): Paving the Path Toward a European Tax Court?
European Taxation, 2018, vol. 58, no. 7, pp. 309-317.

11. Opsahl T. Ten years’ coexistence Strasbourg — Geneva, in: Matscher F., Petzold H. (eds.). Protecting Human
Rights: The European Dimension, Essays in honor of Gerard Wiarda, Koln, Carl Heymanns Publ., 1988, pp. 431-439.

12. Klemans N. Congress Review: The Relationship between the National Systems of Legal Protection of the
Taxpayer and the European Convention on Human Rights. EC Tax Review, 2000, vol. 9, iss. 1, pp. 45-50.

13. Federico L. The ECHR Principles as Principles of European Law and Their Implementation through the Na-
tional Legal Systems, in: Kofler G., Maduro M.P., Pistone P. (eds.). Human Rights and Taxation in Europe and the
World, IBFD GREIT Series, IBFD Publ., 2011, pp. 83-94.

14. Orakhelashvili A. Restrictive Interpretation of Human Rights. European Journal of International Law, 2003,
vol. 14, pp. 529-568. DOI: 10.1093/ejil/14.3.529.

15. Baker Ph. Double Taxation Conventions and Human Rights, in: Baker Ph., Bobbett C. (eds.). Tax Polymath:
A life in international taxation, essays in honour of J.F. Avery Jones, IBFD Publ., 2011, pp. 64-79.

16. La Scala A.E. The taxpayer’s human rights in the examination of the European Court of Human Rights, in:
Pistone P. (ed.). Legal remedies in European tax law, IBFD Publ., 2009, pp. 495-518.

17. Flora M.G. de. A New Vision on Exercising Taxing Powers and the Right to Fair Trial in Judicial Tax Procedures
under Art. 6 ECHR, in Human Rights and Taxation in Europe and the World, in: Kofler G., Maduro M.P., Pistone P.
(eds.). Human Rights and Taxation in Europe and the World, IBFD GREIT Series, IBFD, 2011, pp. 411-424.

18. Greggi M. The protection of human rights and the right to a fair tax trial in the light of the Jussila case.
Intertax, 2007, vol. 35, pp. 610-615.

19. Baker P., Pistone P., Weffe C.E. Observatory on the Protection of Taxpayers’ Rights, The IBFD Yearbook on
Taxpayers’ Rights 2020. IBFD Publ., 2021. 199 p.

20. Cockfield A. Protecting Taxpayer Privacy Rights Under Enhanced Cross-Border Tax Information Exchange:
Toward a Multilateral Taxpayer Bill of Rights. University of British Columbia Law Review, 2010, vol. 42, pp. 420-471.

21. McCracken S.K. Going, Going, Gone. Global: A Canadian Perspective on International Tax Administration
Issues in the “Exchange-of-Information Age”. Canadian Tax Journal, 2002, vol. 50, no. 6, pp. 1869-1912.

22. Bentley D. Taxpayers’ Rights: Theory, Origin and Implementation, Series on International Taxation, vol. 31.
Kluwer Law International Publ., 2007. 492 p.

23. Pistone P., Baker P. General Report: The Practical Protection of Taxpayers’ Fundamental Rights, vol. 1008,
IFA Publ., 2015, pp. 1-99.

24. Cadesky M., Hayes |., Russell D. Towards Greater Fairness in Taxation: A Model Taxpayer Charter. IBFD
Publ., 2016. 220 p.

25. Kokott R.J., Pistone P., Miller R. Public International Law and Tax Law: Taxpayers’ Rights. The International
Law Association’s Project on International Tax Law — Phase 1, Study Group International Tax Law Final Report Kyoto
2020. 48 p. Available at: https://globtaxgov.weblog.leidenuniv.nl/files/2021/08/Study-Group-International-Tax-
Law-Final-Report-Kyoto-2020-final.pdf.

26. Kovler A.l. European Convention: Issues of Interpretation and Implementation, Monograph. Moscow, Insti-
tute of Legistation and Comparative Law under the Government of the Russian Federation Publ., Norma Publ.,
INFRA-M Publ., 2019. 400 p. (In Russ.).

27. Lowell C.H., Briger P.L. Adequacy of international dispute resolution mechanisms. George Mason Law Re-
view, 2001-2002, vol. 10, pp. 725-777.

28. Martin P. Courts and tax treaties in civil law countries, in: Maisto G. (ed.). Courts and tax treaty law, IBFD:
EC and International Tax Law Series, IBFD Publ., 2007, pp. 81-100.

29. Oliver J.D.B. Treaty override and the construction of consolidated legislation — Case comment. British Tax
Review, 2001, pp. 220-227.

30. Van Raad K. International Coordination of tax treaty interpretation and application. Intertax, 2001, vol. 29,
pp. 216-220.

31. Kartashkin V.A. Human Rights in International and National Law. Moscow, Institute of State and Law of the
RAS Publ., 1995. 135 p. (In Russ.).

32. Borm-Reid M. Recognition and Enforcement of Foreign Judgments. International and Comparative Law
Quarterly, 1954, vol. 3, pp. 49-92.

118

Law Enforcement Review
2022, vol. 6, no. 2, pp. 106-119



MpasonpumeHeHue
2022.T.6, Ne 2. C. 106-119

ISSN 2658-4050 (Online)

33. Shostrand E., Uletova G.D. Recognition and Enforcement of Foreign Decisions by Russian Courts and Deci-
sions of Russian Courts by the Courts of England and Wales: Issues and Trends. Sovremennoe pravo, 2015, no. 8,

pp. 125-130. (In Russ.).

34. Park W.W., Tillinghast D.R. Income Tax Treaty Arbitration. Amersfoort, Sdu Fiscale & Financiéle Uitgevers

Publ., 2004. 129 p.

35. Altman Z.D. Dispute resolution under tax treaties, IBFD Doctoral Series. IBFD Publ., 2005. 512 p.

UMHPOPMALIUA Ob ABTOPE
Monenvyk Mapusa mumpuesHa — acnupaHT Kadea-
pbl aAMUHUCTPATUBHOIO U GUHAHCOBOrO NpaBsa
CaHKkm-llemepbypackuli 2ocydapcmeeHHblli
yHuUsepcumem
199034, Poccws, r. CaHKkT-lNeTepbypr, YHMBepcuTeT-
cKas Hab., 7/9
E-mail: maria.polenchuk94@gmail.com

BUB/TIMOTPA®UYECKOE ONMUCAHUE CTATbU
MonerHuyk M.[. CTaHgapT 3aWmTbl NPaB Hasorona-
Te/bLMKOB NPU paspeLleHnn MexXayHapoaHbIX
Hanorosbix cnopos / M.[. Monexuyk // Npasonpwu-
meHeHue. —2022.—-T.6, Ne 2. —C. 106-119. - DOI:
10.52468/2542-1514.2022.6(2).106-119.

INFORMATION ABOUT AUTHOR
Maria D. Polenchuk — PhD student, Department of
Administrative and Financial Law
St. Petersburg University
7/9, Universitetskaya nab., St. Petersburg, 199034,
Russia
E-mail: maria.polenchuk94@gmail.com

BIBLIOGRAPHIC DESCRIPTION
Polenchuk M.D. Taxpayer protection standard in in-
ternational tax disputes. Pravoprimenenie = Law En-
forcement Review, 2022, vol. 6, no. 2, pp. 106-119.
DOI: 10.52468/2542-1514.2022.6(2).106-119. (In
Russ.).

119

Law Enforcement Review
2022, vol. 6, no. 2, pp. 106-119



