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CTaTbsA NOCBAWEHA MUCCNeA0BaHUIO cneuMdUKM NPaBOBOIO MNOJIOKEHUA MyHULMNANAUTETA
KaK Kopnopauun B KaHaze. ABTOPOM OTMEYatoTCs C0XKHOCTU B onpeaeneHnn npaBoBown
npMpoAbl MyHUUMMNANbHON KOPNOpauun B OPUANYECKON HayKe U YCTAaHOBNEHUU 3N1eMEH-
TOB ee IoPUANYECKOW KOHCTPYKLUMK. MO MHEHMIO aBTOPA, MyHULMNAAbHYIO KOPNopaLuumio B
KaHaZCKOM MpaBe MOXKHO onpeaenatb Kak ¢opmy CTaTyTHOM Kopnopaumm ocoboro Buaa,
NpPaBocybbEKTHOCTb KOTOPOW OrpaHMYyeHa HOPMATMBHLIMKM MPABOBbLIMW aKTamu (cTaTy-
Tamu) obwero MM6o MHAMBUAYANBHOTO XapakTepa. BmecTe c TeM Heslb3A He OTMeTUTb dak-
TUYECKYHO 3pO3MI0 NOAX0AA K MyHULMMNAAUTETAM, BO3HUKAIOLLYIO BCIEACTBUE NPUHATUA OT-
LeNbHbIX Mmep no Mbepanmsaummn Ux NPpaBoBoOro NosoxeHus, 6es nepecMmoTpa pyHAAMEH-
TaJIbHbIX OCHOB UX HOPUANYECKOW NPUPOAbI, YTO TPEOYET NPOBEAEHMA KAaK TEOPETUYECKON,
TaK M1 HOPMOTBOPUYECKOWN PaboTbl C LLe/IbO YCTPAaHEHUS COOTBETCTBYOWMX AedEKTOB U Npo-
TUBOPEYUN.
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The purpose of this article is to study the legal status of a municipality as a corporation in
Canadian law.

The methods of theoretical analysis, along with legal methods, including formal-legal
method are used to achieve this goal.

Results. In the article the author notes the difficulties in determining the legal nature of a
municipal corporation in legal research. In literature, there exists an approach to the corre-
sponding subject as both a public corporation, differentiating from the entrepreneurial
form (J. Dillon, E.A. Sukhanov), as well as the dual approach, which allows for the double,
private-public character of its legal nature (l. Rogers).

As the author maintains, a municipal corporation in Canadian law can be defined as a form
of a statutory corporation of a special kind, the legal personality of which, unlike one of the
common law corporations, is limited by normative legal acts (statutes) of general or indi-
vidual character.

Despite the existence of general theoretical framework of legal design of a municipal cor-
poration, legislators of Canadian provinces differ in determination of its elements. Among
the most common elements to be identified is the population, but in some cases the legis-
lation also indicates the territory and local government bodies.

The form of a statutory corporation also presupposes the definition in the legislation of a
clear goal (goals) for its creation. At the same time, as noted in the article, the tendency of
the recent time is a departure from specifying concrete goals in favor of more general for-
mulations.

Conclusions. This tendency, together with other separate measures to liberalize the legal
status of municipal corporations (for example, giving municipalities the status of natural
person), without reconsidering the fundamental foundations of their legal nature, indicates
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a virtual erosion of the approach to the status of a municipality as a statutory corporation,
as well as the need for both theoretical and normative work in order to eliminate the cor-
responding defects and contradictions.

1. 0630p HayuHbIX paboT 0 npeamerte uccneno-
BaHuA

HecmoTpA Ha MHTepec K MHCTUTYTY MEeCTHOro ca-
MOYNPaBAEHUA U aHANIN3 €ro reHesunca Kak noauntuye-
CKOrO fIB/IEHMA, NPABOBOM NPUPOAE U CTATYCy MYHULU-
NannTeToB Kak KoOpnopawmin ocoboro Tmna B Knaccuye-
CKOM aHIIMIACKOM nTepaType yAeNANoChb KpaiHe mano
BHUMaHusA. B 1659 r. 6bin U3gaH nepebid Tpy4, NOCBA-
LLeHHbI BONpPOCamM MHKOpNopaLmu ropoaos B AHIAUN
[1], oaHaKo OH coaeprKan 6o/blue NPAKTUYECKUX KOM-
MEHTapMeB, HEXenn HayyHoro aHanmsza. OTaenbHble
acnekTbl NPaBa MyHMLMNAbHbIX KOPNopaLmMii paccmart-
pusanuce B 6onee nosgHee Bpema B pabotax C. Kuaa,
®. MentnhaHga, B. Xonacsopra [2; 3; 4, p. 469-490]. B
CeBepHoIt AMepuKe NoNbITKa onucaTtb cTaTyc nybany-
HbIX KOPMNopaLuu1ii U MecTo cpean HUX MyHUUMNANbHbIX
6blna npeanpuHATa B COYMHeHuax [K. [AunnoHa,
P. Kynu n k. Cmuta [5-7].

OaHo 13 nepsbix U Hanbonee U3BECTHbIX U LUTK-
pyembix B CeBepHOIM AMepUKe NPaBoBbIX ONpeaeeHNi
HenocpeacTBEHHO MyHUYUNAAbHOU Koprnopauumy 6b110
O3aHO aMepUKaHCKUM cygbeit K. AunnoHom B Tpyae
1890 r. «kKommeHTapun K npasy MyHULMNANbHbBIX KOpP-
nopaunn». MNNoH onpeaenseT Takyl Koprnopauwuto
KaK «MONUTUYECKUIA U KOPNOPATUBHbIN CYObEKT, co3aa-
BaeMbli NOCPEACTBOM MHKOPMOPALMKN HACENEHUS TO-
poAa B LEsAX OCYLWEeCcTB/NEHNA MECTHOIO YrpaBaeHUs»
[5, p. 38].

OTAnYMe MyHUUMNANbHOW KOPNOpPaLMnM OT UHbIX
BMOB «3aK/t04aeTca B 06beANHEHUMN pafa NPU3HAKOB
Kopnopauuu 1 Apyrux coobecTs MHANBUAYYMOBY [7,
p. 9]. MyHMUMNanbHanA Koprnopauua He ABAAETCA HU
Koprnopauuei B YACTOM BUAE, HU MPOCTO FOPOAOM B CO-
BOKYMHOCTU C ero HaceseHnem. OHa npeacTaBAseT co-
6011 KOMBUHALMIO 3eMIU, MHOPACTPYKTYPSLI, toaeN, a
TaK¥Ke BN1aCTW, KOTOPan CKpeniseT aHHbIe 3/IeMeHTbI B
0CO6bI NONUTUYECKUI CYOBEKT.

CnepyeT oTMETUTb, YTO JUANOH NPUYUCAAN MY-
HULMNANbHYIO KOPNOopauUmio K Tuny nybau4Hsix. B cTas-
Wwem Knaccuyeckum gene [JapTMyTCKOro Konneaa B
CLWA, B x04e KOTOpPOro ocrnapmsasnca CTaTyc AaHHOro
yuYpeKAeHMA KaK Koprnopauuu, cyapa no aeny BawmnHr-
TOH NoApPOob6HO NpoaHanU3MpoBan LAHHOE MNOHATUE:
«nybauYHble Kopnopayuu UMeT CBOMM NpeaHasHave-

! Cm., manp.: Pleasant Tp. v. Aetna Life Ins. Co., 128
U.S. 67 (1891).

HMEM OCYLLECTBAEHNE UCKIOUYUTENBHO MONUTUYECKUX
bYHKUMI, paxe ecnn ux aeatenbHoctb obecneymsaet
peanusaumio paga YacTHbIX MHTEPEeCcoB; CTPOro roBops,
ny6iMyHblE KOpnopauun ectb Takue, KoTopble yype-
KOQKTCA NpaBUTEIbCTBaMM B obecneyeHne peanunsa-
UMK Ny6anMYHbIX MHTepecoB. Ecnu e B ocHoBe co3aa-
HWA KOPMOpPaLMK NEXUT YACTHbIN UHTEpeC, JarKe npu
GOpManbHOM yUYpEeXKAEHMM ee aKTOM MPaBUTENbCTBA,
Kopnopauma AONKHA CYMTATbCA YAaCTHOM, HECMOTPA Ha
LIMPOTY CBOEM gesTenbHocTn» [7, p. 4].

B amMepuKaHCKOM OpUAMYECKON NpaKTUKe npu-
HATO pa3/inyaTb COBCTBEHHO MYHMULMMA/MbHbIE KOPMO-
paumMn u keasuxkopriopayuu'. MNocnegHue oTanuaet
MeHblaa no obbemy npaBocybbeKTHoCTb. OAHaKo
KOHCEHCYC N0 TOYHOMY pa3rpPaHUYeHuto ABYX LAHHbIX
KnaccoB oTcyTcTBYET. K KBasuKkopnopawmuam moryT bbiTb
OTHECEHbl KaK MYHULUMMNAANTETbI, HE UMeloLMe UHAN-
BMAYANbHOM XapTUK, TaK U MYHULMMNAAUTETbI C 0COBbIM
cTaTycom, rpadcTea M KBasUMYHULMNAJbHbIE € AUHUL,bI
(cneumanmsmpoBaHHble OKpyra). MHOrga Bce MyHULM-
nanbHble KOPNOPALLMKN NPUYUCAAIOT K KNACCy KBA3MKOP-
nopauuin, NPoBoAA pPasAnuMe MexKay HUMW U 0bblu-
HbIMWM KOpPMOpaLMAMM, CO34aBAEMbIMU C NPEANPUHK-
maTenbckumm uenamu [8, c. 21-23)]. na KaHagpl, oa-
HaKo, TaKoe pasfeneHne He XapaKTepHo.

AHanusunpya cneunduKky nybanyHbIX Kopnopawui
(public corporations), K KOTOpbIM B @HI/IOCAKCOHCKOM
npaBe OTHOCATCA U MYHUUMMNANUTETbI, POCCUNCKUIA LM-
sunanct E.A. CyxaHOB Mpwu3blBaeT He cmelmBaTb UX C
npeanpUHUMATENbCKUMU NYBANYHBIMU KOpNopaLusamm
(publicly held business corporations). MNepBble, N0 MHe-
Huto npodeccopa CyxaHOBa, LENCTBYIOT UCKNHOUUTENBHO
Ha OCHOBaHWW CMeuManbHOro 3aKOHOAATENbCTBA, U K UX
CTaTyCy M OTHOLIEHUSAM C UX y4acTUeM HenpUMEeHUMbI
HWKaKne HOpPMbl KOPNOPaTUBHOrO npasa [9].

KaHaackuit uccneposatens M. Pomskepc B CBOIO
ouyepesb YKa3biBAeT Ha LBOMCTBEHHYIO NpUpoAY coBpe-
MEHHOM MYHMLMNAaNbHOM Kopropauuu. Kak 3amevaer
Poaxkepc, Korga MyHUUMNANbHas Kopnopaumsa Bbinos-
HAET GYHKLUMIO areHTa NPOBUHLMM B MPUMEHEHUWN peru-
OHa/IbHOTO 3aKOHOZATeNbCTBA Ha CBOEN TeppuTopuM,
OHa BbICTYNaeT B FOCYAAPCTBEHHO-YMNPaBAEHYECKOM
(ny6aunuHoit) ponn. C apyroi CTOpOHbI, KOrAa OHa pery-
JIMpYeT OTHOLWEeHMA U obecneymBaeT noTpebHocTM Hace-
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NEHVA NOCPEeACTBOM MPUHATUA MYHUUMMANbHLIX aKTOB,
OHa AeNcTByeT B CBOEM MYHMLMNAIbHOM acnekTe. B no-
cnegHeM c/lyyae OHa BbICTYMAET KaK YyacmHas Kopropa-
yus, B NepBOM — KaK rnodpasdeseHue 2ocydapcmesa. Oa-
HaKO, XOTA MyHULMNAAUTET BbINONHAET OnpeaeneHHbIN
Habop rocyapcTBEHHbIX 33434, OH He ABASAETCA YacTbio
KopoHbl. ITO HOpUAMYECKUIN CYOBEKT, OTAENEHHbIN OT
KopoHbl B Nob3y nposuHumn [10, p. 7].

Cnepyet nonaraTb, YTO TAKOW AyaNnbHbIV NOAXOA K
npMpoAe MyHULMNANbHOM Kopnopauuu He B nocnen-
HIOKO oYepesb CBA3AH CO CNeundUKOM aHFNOCAKCOH-
CKOWM NpaBOBOWM CUCTEMbBI, B KOTOPOW YETKOE passivyne
MexXay nybAnYHbIM M YacTHbIM MPABOM OTCyTCTByeT
[11, p. 22]. 9Ta ocobeHHOCTb M NO3BOASAET, C YYETOM
TaKe UCTOPUYECKUX UCTOKOB CTAaHOBAEHUS MYHWULU-
NanbHbIX KOPNOPALLMIA, PACCMATPUBATL MX KaK CBOEOO-
pasHbIi lopuandeckuin rmbpua aAsyx Hadan [12, p. 375,
379-380].

2. MyHuuMnanbHble Kopnopauum B cUcCTeme
Kopnopauui obuiero npaBa v CTaTyTHbIX KONpopauuii

CoBpemeHHOe  KaHafACKoe  MyHMUMNanbHoe
NpaBo ABAAETCA AOBO/ILHO PA3BUTLIM U COLEPNKUT, B
TOM yuncne, 60blWON 06bEM CTAaTYTHOrO perynnmposa-
HWA BONPOCOB OPraHM3aLMn U SEATENBHOCTU MYHULN-
NafbHbIX KOPNopaLUii.

BmecTe ¢ Tem, 3a401r0 A0 TOro, Kak aHTIIMACKUIA
nap/iiameHT B3An Ha ceba NOAHOMOYMA MO CO34aHMUI0
Koprnopauuii nocpeacTsom npuHATUA cTaTyTos, Ko-
pOHa, UCMO/b3YyA KKOPOJIEBCKYIO NPeporaTMey», Mmena
BO3MOYKHOCTb M34aBaTb *Ka/fIOBaHHblE rpamoThl (letters
patent) nMuam, 3aUHTEPECOBAHHLIM B CO34aHUKN KOp-
nopauwuu (incorporators).

HOpuanyYecknm akTom Co3aHMA COOTBETCTBYOLLE-
ro cybbeKkTa ABAANach, TakMm 0bpa3om, ero «MHKopnopa-
umA». [aHHbIM MexaHW3M PacnpOCTPAHAICA He TO/IbKO
Ha MYHMUMMNANbHbIE, HO U WHble BUAbI Kopropauui (B
YacTHoOCTM, Toprosble). Koprnopaumu, co3faHHble cooT-
BETCTBYHOLLMM 0H6PA30M, MMEHOBAIUCL «KOPMOPALUAMM
obwero npasa» (common law corporations) [10, p. 37].

K npaBoBbIM YepTam Kopropaunu obLiero npasa,
CNOXMBLUMMCA elle o rnyboKol TeopeTuyeckol pas-
PaboTKM 1 KOMNNEKCHOTO PeryMpoBaHna AaHHOro BO-

2 Jloxtpuna Ultra Vires B aHIJIOCAKCOHCKOM MPaBE OTHO-
CHTCS Hpexzae Bcero K kopmoparwsiM. CornacHo mok-
TpUHE, IeUCTBUS KOMITAHUH, BBIXO/SIIUE 32 pAMKH LIeTIeH
€€ CO3/IaHus, T. €. COBEPILCHHBIC C IPEBBILICHUEM MOJIHO-
MOYMH, MPHU3HAIOTCA He3aKOHHBIMH, cM.. Oxford
Dictionary of Law. Oxford University Press, 2001. P. 153.
Bwmecte ¢ Tem ultra vires mpuMeHsiercss u K JCHCTBHAM

npoca B 3aKOHOAATENbCTBE OTHOCMAUCHL TaKWe, Kak
NpaBo HeNpepbIBHOIO NPAaBONPEeeMcTBa, NPaBo cyaeb-
HOW 3alLMTbl U BO3MOMKHOCTb cyaebHoro npecnesosa-
HWMA OT CBOEro MMEHMU, MPABO Ha NpUobpeTeHne UMmyLLe-
CTBa, MPaBO Ha KOPMOPaTMBHYIO MeyaTb M NPUHATME
KOpnopaTtusHbIX akToB [13, p. 585].

B oT/MuMe OT cTaTyTHbIX Koprnopauui (statutory
corporations), Kopnopauun obLLero nNpasa He orpaHu-
YeHbl NMOJIOKEHUAMM KANOBAHHbIX FPAMOT UK XapTuM,
Ha OCHOBAHMM KOTOPbIX OHW CO3A4aBa/IUCb, YTO Haze-
nAet nx (GaKTUYECKM MOJIHOM NpPaBOCYOBbEKTHOCTLIO,
paBHOI No obbemy nNpaBocy6beKTHOCTU GU3NUECKOro
nvua. Ha Takue Kopnopauuu He pacnpocTpaHAercs
[OKTPUHa ultra vires?.

B KaHaze Nvwb He3HaunTeNbHOE YNCI0 MYHULU-
nasnTeToB 6bI10 CO3aHO NoAo6HbIM 06pazom, XoTa B
BputaHckoi Konymbun Ao HepsaBHEro BpemeHuM Npaso
CO34aHUA MyHULMNANbHbIX Koprnopauui nmeHem Ko-
pOHbI BbII0 NPeAoCTaBNEHO «NeWTeHaHT-TybepHaTopy
B coBeTe» (T. e. NPaBMTENLCTBY NPOBUHLMM)Y.

B cBoto ouepeab, cmamymHele KOprnopayuu ws-
Haya/bHO CO34,aBa/IMCb AKTaMM NapnameHTa AHrIMK (B
KaHafe — nap/iameHTa M 3aKOHOAATE/NbHbIX OPraHoB
NPoBMHLMIA). Cyabl AMMUTUPOBAIN CTaTYC TaKUX KOPMoO-
pauunit NONOXKEHUAMU UHKOPNOPUPYIOLLMX aKTOB, NpU-
MEHSAA K HUM SOKTPUHY ultra vires n onpepensas Tem ca-
MbIM OFpaHUYEHHYHO NPaBOCNOCOHOHOCTb COOTBETCTBY-
Iowmx cybbeKkToB. 3aKoHOAaTeNM 6blN BbIHYKAEHDI
AeTaNbHO MPOMNUCHIBATL BCE 3/IEMEHTbI CTaTyca Kopno-
pauuun — npaea, o6A3aHHOCTU, NONHOMOYUSA OPraHoB,
OrpaHUYeHnn Ux AeATeNbHOCTU U OTBETCTBEHHOCTD.

MOCKO/IbKY CO34aHUE KaKaoM OTAE/NbHON MYHU-
uMnanbHOM Kopropauum nofobHbiMm obpaszom 6bino
HeyA06HO TeXHUYECKM, 3aKOHOAaTelbHbIMW OpraHamm
6onblmMHCTBa cybbekToB KaHaabl 66110 NpuHATO 6a3o-
BOE 3aKOHOAATE/IbCTBO O MECTHOM CaMOYNpPaB/iEHUU, B
KOTOPOM onpeaenieHbl BCE NAapameTpbl CTaTyca MyHMU-
LUMNanbHbIX KOprnopauuii B 3aBUCMMOCTU OT UX BUAA
(1. e. BUAA MyHMUMNANbHOTO 06pa3oBaHMA), MEXaHWU3M
WHKopnopauuun 1 T. 4. CooTBETCTBYOWNMMN 6a30BbIMM
CTaTyTamMu B HacToAlee Bpema OnpeaensTca U op-
raHbl, YNO/IHOMOYEHHbIE SIerMCAaTypPon co34aBaTbh My-

MyOMUYHBIX OPraHOB BIIACTH, ITOJTHOMOYHS KOTOPBIX
YCTaHOBIJICHBI 3aKOHOM WJIM HHBIM TIPABOBBIM aKTOM.

3 B ux 4ucine, 0JIHAKO, O/IHA U3 NEPBLIX MYHHUIUIIAIbHBIX
Koproparmii Ha Teppuropun Kananer — r. Cenr-/[)xoH B
1785 1.

4 CooTBeTCTBYIOIIEE MPABO OBLIO MOATBEPKIEHO PEILIE-
Husmu cynoB. Cm: Bonanza Creek Gold Mining Co v.
R. [1916] 1 AC 566, 34 WLR 177, 26 DLR 273.
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HUUMNaNbHblE KOpropaumm (3To, Kak NpaBuao, Npasu-
TENbCTBA MNPOBUHUMNA, CNELMANU3UPOBAHHBIE MUHMU-
cTepcTBa IM60 KBasucyaebHble opraHbl).

HecmoTpAa Ha pacnpocTpaHeHHOCTb Aenernpo-
BaHHbIX 6230BbIMM aKTamMM (CTaTyTaMn) O MECTHOM Ca-
MOYNPaBAEHUMN UCNOIHUTENIBHOMN BAIACTU NOJIHOMOYM I
Mo CO34aHUI0 MYHULMNANbHbBIX KOPNOPAaLWiA, B NPOBUH-
LMAX U TEPPUTOPUAX UCMONb3YETCA U MEXAHU3M UHKOP-
nopauumn MyHULMNAAUTETOB 3aKOHOAATENbHbIMW Opra-
HamMK HenocpeacTBEHHO. Peyb MAeT B OCHOBHOM O
KpynHenwmux ropogax KaHagbl (TopoHTo, MoHpeansb,
BaHKyBep), cTaTyc KOTOPbIX onpesenaercs UHAMBUAY-
aNbHbIMM 33aKOHOAATE/NIbHBIMU aKTaMW — XapTUAMM
(charters).

Cypamun KaHagbl HeopHOKpaTHO pasbupanucb
CNly4an HapylleHWa 3aKoHOAATeNbCTBA, BKAKOYasA npe-
BbILWEHME MOSIHOMOYUIA NPU CO34aHUU MYHMLMNANb-
HbIX KOpropauuii. B aTom ciyyae Hepeako CyLLecTBO-
BaBWMWe de facto Koprnopauuu NpU3HaBaaUCb CO34aH-
HbIMM 3aKOHHO, Ha OCHOBAHWMW OCYLLECTB/IEHUA KOPMO-
pPaTMBHbIX QYHKUMN B TeyeHWe NPOLOIKUTENBHOMO
BpemeHun’. B nogo6HbIX Cyyasx 3aKOHOAATE b TaKKe
HepeaKko npuberaet K NPUHATUIO TaK Ha3bIBAaEMbIX UC-
npasuTeNbHbIX aKTOB (curative acts) nMbo BHOCUT B CTa-
TYTbl CAHKUMOHMPYIOLWME NONOXKEHMUA C 06pPaTHOMN Cu-
noi [10, p. 72-73).

3. 9nemeHTbl IopUANYECKON KOHCTPYKL MU MYHU-
LUMNaNbHOM KopnopauuMm B KaHAACKOM 3aKOHOAa-
TenbcTBe

HecmoTpa Ha HanmMume obLMX TEOPETUYECKUX Pas-
pPaboTOK OPUANYECKOW KOHCTPYKLMU MYHUUMMANbHON
KOPMopaunn, 3akoHOAaTeNIM KaHaACKUX MPOBUHLMIA Mo-
pasHoOMy onpeaenaAtoT COCTaBAAOLWME €€ 3/IEMEHTbI.

B nposuHuMuM AnbbepTa paHee npumeHsanacb
dopmyna, cornacHo KOTopoii B COCTaB MyHULMMANbHOM
KOPMOpauunM BKAKOYAZINCh KUTENU, A TaKKe OpraHbl
MECTHOrO CaMoynpaBieHus (B YacTHOCTWU, M3p, COBET)
[10, p. 59]. B coBpemeHHoI peaaKkunmn 6a3oBoro akTa o
MECTHOM CamoynpaB/ieHUM TaKas GopMy/aNpPOBKA OT-

5 Paisley v. Local Improvement District No. 399 [1921]
1 WWR 127, 56 DLR 221; Francis School Dist. Bd. v.
Regina East School Bd. [1974] 46 DLR 588 Sask QB.

& Municipalities Act (Newfoundland and Labrador),
SNL 1999, Ch. M-24.

" Waterous Engine Works Co. v. Palmerston [1892] 21
SCR 556.

8 Finnie v. Montreal [1902] 32 SCR 335.

9 Charter of Ville de Montréal (Quebec), RSQ, Ch.
C-11.4.
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cytcteyeT. O4HaKo, Hanpumep, B AKTe 0 MyHULMUNAAK-
TeTax npoBuMHUUKU HbtodpayHaneHa v Nabpagop (cT. 15,
Y. 2 cT. 40) Kopnopauuein NpoBO3raallaeTcs MyHULN-
nasbHbIii coseT®. Takoli noaxod NpPoAo/KaeT cylie-
CTBOBAaTb, HECMOTPA Ha TO, YTO cyaammu KaHaapl B OT-
OeNbHbIX peleHnax paHee NPM3HABANIOCb, YTO COBET
MYHULUMMAAUTETA CamM He ABNSAETCA Kopropauwuen, a
NWLWb NpeacTaBNAeT ee HTepechl’.

B cynebHbIX pelueHUAX TaKKe MOXKHO BCTPETUTb
PacCyXAeHUs O TOM, YTO TEPPUTOPUS MyHUUMUNANUTET]
cama no cebe He agnaetca MHKopnopupyemoir®. Mo-
cnegHee OTAMYAET NO3ULMIO CYA0B B OTHOLIEHUU KOH-
CTPYKLMM KOpMopauun Mno CPaBHEHWID C Knaccuye-
CKMMUK TpyAamMu ceBepoamepuKaHcKux astopos. Oa-
HaKo M 3Ta [AOKTPMHA He ABAAETCA MMMNEPaATUBHOMN U
YHUBEpPCaNbHOMW ANA KaHaACKOro 3akoHopatens. Tak,
cornacHo Xaptuu MoHpeansa pUaNYECKMM JIMLOM
npoBo3rnawaeTca cam ropog, (ct. 2)°.

Hanbonee pacnpoctpaHeHHO! (OpMYyNNPOBKOM
IOPUONYECKOM  KOHCTPYKLMM  KOpMopauuu, OAHaKo,
MOYHO CYMTaTb creaytouyto: «KuUtenm myHuuunanu-
TeTa COCTaBAAIOT KOpnopaTuBHbINA cy6bekT» 0. UHoraa
BMECTO TepMWHa inhabitant («KuTenb») Mcnonbayerca
TEPMWUH resident, YTO yKasblBaeT HAa NOCTOAHHOE MECTo
wuTtenbctBall. 3To cornacyercs ¢ M3bupartenbHbIM 3aKo-
HOAATeNbCTBOM OONbLUMHCTBA MPOBMHLUMN, B COOTBET-
CTBMM C KOTOPbIM F0/I0COBATb HAa MYHULMNA/bHBIX Bbl6O-
pax MOTyT NOCTOAHHbIE }KUTEN MYHULMUMNAINTETOB.

MpumeyaTenbHoO, 04HAKO, YTO B pPAAE CTaTyTOB U3-
6upaTenbHbIMW NpPaBaMM Ha MECTHOM YpOBHE Hage-
NeHbl TaKKe COBCTBEHHUKN HEZBUMKMMOCTH, AaKe ecim
OHV NPOXKMBAIOT 33 NpeAenamn MyHuumnanmTeta’?, Ta-
KOM noaxof CBMAETENbCTBYET O MOMbITKE 3aKOHOAa-
TeNAa 0603HaYUTb XO3ANCTBEHHbIN XapaKkTep MyHWULM-
nasibHOW KOpnopaLuu U BblAEAUTb YaCTHbIX COBCTBEH-
HUKOB KaK HEKyl NPUBWUIETMPOBAHHYK rpynny ee
«CTEMKXOoNaepoB».

B KauyecTBe Cy6bEKTOB MYyHULMNAAbHON Kopnopa-
UMM MOTYT YNOMMHATLCA TAK¥Ke HasoroniatenblmKu

10 «“The inhabitants of every municipality are incorpo-
rated as a body corporate”. — Municipal Act (Ontario),
SO 2001, Ch. 25, S. 4(1). Cm. tarxe: Municipalities Act
(New Brunswick), RSNB 1973, Ch. M-22, S. 3(3).

11 Cm., nanp.: Community Charter (British Columbia),
S. 6(1); City of St. John’s Act (Newfoundland and Lab-
rador), RSNL 1990, Ch. C-17, S. 4.

12 Cm., Hamnp., 3aK0HOATENILCTBO NPOBUHIUHA OHTapHO
u bpuranckas Komymous: Municipal Elections Act (On-
tario), 1996, SO 1996, Ch. 32, S. 17(2); Local Govern-
ment Act (British Columbia), S. 66.
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(ratepayers), xoTa TakoW nogxopd, B 3aKOHOAATE/IbCTBE
MeHee pacnpocTpaHeH®s,

BepxoBHbli Cyn KaHagbl, uccnenys topugude-
CKYID KOHCTPYKLMIO MYHUUMNANbHOW KOpnopauuu,
NpUWeN K BbIBOAY, YTO HET HUKAKOIo HpUANYECKOro
pas/InyeHns Mexay Kopnopauuen n oTaeNbHbIMU ee
uneHammn,

M3 0TKa3a K topuaAnNYecKoMy pas/iMyeHnto oTae b-
HbIX Y1€HOB KOPMOpPaLLMM MOXKHO Bbl10 Obl caenaTh Bbl-
BOZ, YTO NPaBa Ha ynpaB/ieHME U pPeLLEHME BCEX BOMPO-
COB, CBA3AHHbIX C €e AeATeNbHOCTbIO, ABAAIOTCA KOA-
NEKTUBHBIMU U peanusyroTca B yrnpaBieHYyeckux ¢op-
Max, KOTopble onpeaeneHbl CTaTyTamu U MyHULMNANb-
HbIMM aKTaMW, NPUHATbIMKW Ha UX OCHOBE.

KocBeHHO 3TO noAaTBepKAAETCA OTAE/NbHbIMU pe-
LWEHUAMM CY[,0B, COMNACHO KOTOPbIM MYHULIMNANbHOMY
COBETY KaK NpeACcTaBUTENO MHTEPECOB Y1EHOB KOpnopa-
Unn MoryT 6bITb AenerMpoBaHbl He BCe NMOJIHOMOYUA, HO
yacTb OCTaBNEHa 33 XUTENAMM HenocpeacTeeHHo™ . Oa-
HaKo nAaesa o NPUHALIENKHOCTU MYHULMMANBbHOW KOMMe-
TEHUMW KUTENAM BbIpaXKeHa HEMOC/NEA0BATENBHO, U BO
MHOIMX 3aKOHOAATENbHbIX aKTax cybbektoB KaHagpl
OMNPOBEpPraeTca yKasaHMeM Ha camy Kopnopauuto 1 my-
HULMNabHblE OpPraHbl B KAYECTBE ee HoCUTeNeN.

PernoHanbHble CTaTyTbl TaK¥Ke No-pasHOMY onpe-
AEeNAT Lenun co3gaHna MyHULMNANbHbIX KOPNOpaLMWA.
B cemu cybbekTax KaHaapbl cTaTyTaMu 3aKpensieH nepe-
ueHb COOTBETCTBYIOWMX Lenei'®, B apyrux 3akoHopa-
TeNb OrpaHMYMBaeTCA ogHOM dopmyamposKoi. Tak, B
nepBOHaYaNbHOM pesakunn 6a30BOro 3aKoHa O MecT-
HOM camoynpasneHun — MyHuumnanbHoro Akta OHTa-
pvo (Municipal Act), npuHsToro B 2001 r., uenu cosaa-
HUA  MYHUUMNAANTETOB OMPEAEeNsAANChb CAeayoWwnm
obpasom (cT. 2): a) npepocTaBieHWe YCIyr, KOTopble
MYHULMMNAANTET NocYMTaeT Heobxoaumbimu; b) ynpas-
NeHue 1 CoXpaHeHne maTepuanbHoro poHaa MmecTHOro

13 Hanpumep, cornmacHo ct. 13 AKkTa 0 MyHHIMIIANBHOI
OpraHu3anuu MpoOBUHINHU KBebex MYHUIHUHNAJIUTET KaK
HOPUANYCCKOC JIMIO COCTABJIAIOT KXUTCIU U HAIO20N1A-
menvwuxu (inhabitants and ratepayers). — Act Respect-
ing Municipal Territorial Organization (Quebec),
CQLR, Ch. 0-9.

14 Finnie v. Montreal.

15 Hanpumep, B pemenun Bepxosnoro Cyna Hosoii
Iotnanauu: R. v. Patterson [1894] 33 NSR 425.

16 Municipal Powers: Municipal Government Act Re-
view Discussion Paper, December 2013 / Government
of Alberta. URL: http://mgareview.alberta.ca/wp-con-
tent/upLoads/media/Municipal-Powers-Discussion-Pa-

per.pdf. Taxxe cM., Hamp., cT. 3 MyHHIIMTIATEHOTO AKTa
npoBuHMM ManuTtoba (Municipal Act (Manitoba),

coobuiecTBa; €) NoAdepKKa M pasBUTUE SKOHOMUYE-
CKOro, COLMANbHOIO U 3Ko0rM4eckoro baarononyyms;
d) obecneyeHne peannsaymm M yyactme B NPOBUHLM-
a/IbHbIX MPOrPaMMax U UHULMATUBAX.

OpHako B 2006 r. B AKT 6blI BHECEHbI M3MEHE-
HWSA, COrNAaCHO KOTOPbIM LeIM MyHULUNAbHOIO yrpas-
NieHnsa 6blan 3aMeHeHbl Ha bonee obuwyo dopmynu-
POBKY: «OCYLLECTBIEHNE YPABAEHUA B OTHOLLEHUW BO-
NPOCoB, HaxoAAWmMXcA B X BeaeHun»'’. Mo MHeHuIo
CneunanncToB, Takaa GOpPMyIMPOBKA OTpaKaeT 60/b-
wyto csobosy MyHUUMNANMTETOB U pacluMpAeT TpaK-
TOBKY MX GYHKLMIA NPY pacCMOTPEHMM CNOPHbIX BONPO-
COB 0 KomneTeHumMKn cyaamm [14, p. 15]. BmecTe c Tem
HeNb3A He OTMETUTb, YTO M36PaHHbIN NYTb BeAET K daK-
TUYECKOMY «Pa3MbIBaHUIO» MOHATUA MECTHOro Camo-
ynpaBieHUs U NpenenoB ero OcywecTsieHus. B or-
AenbHbIX 6a30BbIX aKTaxX Lean co3aaHusa MyHUUUNaNb-
HbIX KOpropauwmii u BoBce He onpeaenstotcas,

Kak yKasblBanocb Bbilwe, topuaunyeckas dopma
cmamymHoU Kopriopayuu npeanoaaraeT, YTo ee NpaBo-
CNocobHOCTb OrpaHMYeHa NONOKEHUAMMN MHKOPTNOPUPY-
towero MMb6o 6a3oBOro cTaTyTa, HA OCHOBAHWUM KOTOPOTO
OHa co3pgaHa. [Jonroe Bpems 3TOT NPUHLMN AEACTBOBAN
1 B OTHOLLIEHWMM MYHMLMNAbHbIX Kopropaumi B KaHaae,
Mo3B0O/IAA OpraHaM MeCTHOro CamoynpaB/eHUA coBep-
WaTb MLWb Te OPUAUYECKM 3HAUYMMbIE AENCTBUA, KOTO-
pble 6b1M NPAMO pa3peLleHbl 3aKoHoAaTeNbHO. To ecTb
onpenensnoch, Kakme KOHKPETHbIE NOIHOMOYNA B OTHO-
LWEHUWN KaXKO0ro pelaemoro Bonpoca MecTHOro 3Have-
HMA MMEIOTCA Yy OpraHoB MECTHOro camoynpasneHunals,
Mo 3HAYUUTENBHOMY KPYry NOSHOMOYMM, 4O MPUHATUA
IOPUAMNYECKMX aKTOB U OCYLLLECTBIEHNA AEUCTBUM, TaKKe
TpeboBanock cornacoBaHme ¢ NPOGUAbHbIMU OpraHamu
rocyapcTBeHHOM BNAaCTy.

4. HapeneHne MyHULMNANUTETOB CTaTycoOmM
natural person

CCSM 1996, Ch. M225); ct. 2 AkTa 0 MECTHOM Camo-
ynpasnenuu nposuHnuu Hosast lotnangus (Munici-
pal Government Act (Nova Scotia), SNS 1998, Ch. 18).
" Municipal Statute Law Amendment Act (Ontario), SO
2006, Ch. 32, Sched. A.

'8 Hanpumep, B 3akoHOaTeNbCTBE NpoBKHIMA Heroda-
yuanenn u Jlabpanop, Hero-bpancyuk, cm.: Municipal-
ities Act (Newfoundland and Labrador), SNL 1999; Mu-
nicipalities Act (New Brunswick), RSNB 1973.

% Ecnu opraHamMyu MYHULMIIAJIUTETA HCIIONb30BAJIKCEH
HEe [eJeTHPOBAaHHbIE UM CIELHUAIbHO ITOJHOMOYUS,
MYCTh JJake B paMKax JeJerHpOBaHHBIX BOIPOCOB, TO
TaKkue  JEHCTBUS ~ MYHHMIMIIAJIbHOW  KOPIOpPALUH
npu3HaBajuch Ultra Vires, T. e. MpeanpHHATBIMH C
MPEBBIICHUEM ITOJTHOMOYHI.
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OfHako B nocnegHee gecatnnetme 8 6a3oBom 3a-
KOHOAATe/IbCTBE NMPOBUHLMIA O MECTHOM Camoynpas/e-
HUM NPOU3OLINN 3HAYUTENbHbIE UBMEHEHUA, KOTOPbLIE
3aK/IOYAIOTCA KaK B HaZeNleHUn opraHoB MeCTHOro Cca-
MmoynpasaeHusa 6onbwnM 06bEMOM NOSTHOMOYNI, TaK
W B 3aKOHax paga NPOBUHLMIA, HaZENEHUN MyHULMNa-
NMTeToB cTaTycom natural person.

B npamom nepeBofe C aHIIMMNCKOro fA3blka Tep-
MWH natural person o3HavaeT «pusnyeckoe amuo». MNo-
HATWe natural person ob6o3HayaeT nMLO, MMetloLlee
NOJIHYI0 NPaBoCybbEKTHOCTb M, COOTBETCTBEHHO, 061a-
Jaloluiee npaBom AencTBoBaTb NO  cobCcTBEHHOMY
YCMOTPEHUIO, N0Nb30BaATbLCA BCEMM MPABAMM U BbIMNO-
HATb topuamyeckne obasaHHocTu. Mpu sTom K natural
person MOXHO OTHECTU U topuanYeckme nnua, obnasa-
toLMe NpaBoCcybbEKTHOCTbIO, OTYACTM COBNAZAOLLEN C
NpaBocybbEKTHOCTbIO dU3nYeckoro nmua [15; 16].

Cratyc natural person nosponsetr mMyHuUMNasb-
HOM KoprnopauuMu, a TOYHee NpeacTaBAAILWNM ee opra-
HaMm yrnpaB/ieHUA, OCYLLECTBAATb HOPUANYECKM 3HAYU-
MYI0 AeATeNbHOCTb 6e3 orpaHuYeHunin. B pamkax gaH-
HOro CTaTyca OpraHbl MECTHOro CamMoynpaB/AeHUA OT
MMEHW Kopropaumm moryT npuobpetatb cobCTBeH-
HOCTb, BCTyNnaTb B A0roBOpPHble 06A3aTENbCTBA, HAHU-
MaTb COTPYZAHMKOB, a TaK¥Ke COBepLIaTb UHbIE AeNCTBUSA
B pamKax cBoeli komneTeHunn?,

CneayeT NogYepKHYTb, YTO HOBbIM CTATYC He pac-
WMpAET KOMMNETEHLMIO OPraHOB MECTHOrO caMoyrnpas-
JIeHUA B OTHOLIEHMW BOMNPOCOB MECTHOMO 3HAYeHUA, HO
npepocrtasaseT 6onblyto cBoboay B peanmsaLmm cooT-
BETCTBYHOLLMX NOJHOMOYMIA. Mpu 3TOM No-npexHemy
JIMMUTUPOBAHHbBIMW OCTAOTCA MOJIHOMOYUSA, HE CBA3AH-
Hbl€e C rpa*kAaHCKOW NPaBOCybbEKTHOCTLIO (Hanpumep,
npaBoBOE peryiMpoBaHue, B3MMaHWe Hasnoros u cbo-
poB U T. A4.).

Bnepsble Takol noaxos 6bin onpoboBaH B 3aKo-
HoZaTeNbCcTBe NPOBUHLMM AnbbepTa®l, ee npumepy no-
cnenosanv nposuHUMKM OHTapumo (2001 r.), CackayeBaH
(2002 r.) n BpuTaHckasa Konyméusa (2003 r.). BmecTe ¢
Tem npoBMHUMKM MaHuToba, HoBas LothaHaus, Hbto-
dayHaneHs v labpagop He NpeaoCcTaBuIM CBOMM My-
HULMNAAUTETaM CTaTyc natural person, XoTa B LLEJIOM UX
NpaBoBOM CTaTyC H6blN U3MEHEH B CTOPOHY YBE/IMYEHUSA

20 Natural Person Powers: Fact Sheet 1. April 2008 / Sas-
katchewan Ministry of Municipal Affairs. URL:
http://www.municipal.gov.sk.ca/publications/Natural -
Person-Powers.

2L Municipal Government Act (Alberta), RSA 2000,
Ch. M-26.
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npaB M pacWMpPEHUs PeryaaTUBHbIX U NPaBONPUMEHMU-
Te/IbHbIX BO3MOXKHocTel [17, p. 180-185].

5. Mpeo6pasoBaHue U ynpasgHeHUe MYHULM-
nanbHOM Konopauum

3a Bpems CyL,ecTBOBaHMA MyHUUMNANbHOW Kop-
nopauuu ee NPaBOBOW CTaTYC MOMET MEHATLCSA, B TOM
yucne NpU U3MEHEHUW TUNa MyHuumnanuteta. MNpwu
3TOM OpUANYECKM Npeobpa3oBaHNe HE O3HAYAET /IUK-
BMAALMM KOPNOPATUBHOIO CTaTyca MyHULUMUMNANUTET], A
JIMLLb U3MEHEHMWE ero coaepKaHus.

Mpy OTMEeHe MHKOPNOPMPYHOLLEro aKTa, B C/ayyae
€C/IM HOBan Kopropauma no cBoel CTPYKType (Kpyr Xu-
Tenelt) CooTBETCTBYET CTapoi, OHA PacCMaTPMBAETCA KaK
NpPaBoONpPeEeMHUK NpeaLecTByoWwel, cO BCEMU BbITeKa-
IOLMMM U3 3TOTO KaK NpaBamu, Tak U 06A3aHHOCTAMM U
obpemeHeHnamn?2, B cnyyae pasaeneHms MyHuUmMnani-
TeTa KOPNOPATUBHBIN CTaTyC NEPEXOAUT Ha OCTaBLUMECSA
YacTu, BMeCTe C TeM pasgensiemas MyHUUMnanbHas Kop-
nopaums ceoe cyllecTsoBaHue npekpaiaet?®, Te e ca-
Mble NpaBuAa AeNCTBYIOT M NPU 06begUHEHUMN.

OcHOBaHMA W NOPAJOK YNpasgHEHUA MYHULM-
nasibHOM KOpNopauun Takke peryanpyroTca 3akoHoaa-
TenbHo. B oTnnMume ot Kopnopaumm obwero npasa, My-
HALMNANbHAA KOPNopauma Kak BUZ CTaTyTHOW He MoO-
eT NIMKBNANPOBaTb ceba CamocToATeNbHO, XOTS Op-
raHbl MECTHOIO CamoynpasaeHnUs MOryT NOAHATb COOT-
BETCTBYIOLWMIA BONpoc. M0 aHanormm c MHKopnopaumen,
pOCNyCcK KOPNopaumMu MOMKEeT OCyLLeCTBUMTb 3aKOHOAa-
Tenb AMBO opraHbl, KOTOPbIM TaKoOe NPaBO 3aKOHOAA-
TeNbHO AeNernpoBaHo (Kak NpaBmao, UCNONHUTENbHbIE
opraHbl npoBuHUMiIA) [10, p. 74-76].

Ecnv B pamkax obLiero npasa MMyLLECTBO KOM-
Mep4YecKoli Kopropauuu nocne ee NMKBUAALMMN nepe-
XOAMT K ee yupegutenam, a 0basaTenbCcTBa Npekpalla-
0TCA, TO UMYLLLECTBO MYHULIMMANbHOM Kopropawuu ne-
pexoguT K KopoHe M 3aKoHoZaTenb nosyyaeT npaBo
pacnopsxeHua um. O6a3aTenbcTBa NNKBUAUPYEMOM
KOpMNopaLmu TakkKe MOryT NpeKpaLLaTbCa, OAHaKO, KaK
npaBuao, MNepexoaaT K Kopropauuu-npaBonpeem-
HUKY?*. BMecTe ¢ Tem npumMmeyaTenbHo, YTo GyHKLMN 1
npaea ynpasaHAeMoro MyHULMNaAnTeTa He NepexoanT
asmMoMamuyecku K MyHULMNANUTETy BTOPOro ypPOBHA
nMbo MHOMY ApYyromy, K TeppuTopumM KoToporo byaet

22R. v. Williamson [1908] 7 WLR 501; Shapleigh v. San
Angelo 167 US 646.

23 Fairbarn v. Sandwich South [1899] 2C & S.133 (CA).
24 | adore v. Bennett [1939] AC 468, [1939] 3 DLR 1.
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OTHOCUTbLCA TeppuTopMA ynpasaHsemoro. Takon nepe-
X0f, AO/KEH BbITb NOATBEPKAEH 3aKOHOAATENbHOZ,

6. BbiBOAbI

Takum 06pasom, MyHUUUNAAbHAA KOPIopayus B8
KaHaJACKOM npase aABnseTcA GOPMOW CTaTyTHOM Kopno-
paumMm ocoboro BMAa, NPaBOCYOBEKTHOCTb KOTOPOM
orpaHuYeHa HOPMaTUBHLIMKW NPABOBbIMK aKTamMu (cTa-
TyTamu) obuiero nMbo MHAMBUAYANIbHOTO XapaKTepa.

MNogBoas wTor o63opy NpaBoOBOro craTyca AaH-
HOTO PUANYECKOTO CyObeKTa, cneayet OTMETUTb, YTO
HeCMoTpA Ha ero pa3paboTaHHOCTb B LLE/IOM B Npase
KaHagbl, HanuuyectByeT psag npobsiem, CBA3AHHbIX
npexae BCEro c OTCYyTCTBMEM €AMHOr0, KOHUEeNTyab-
HOro NnoaxoAa K Hemy. 3To B/ieYeT 3a CO60I pas/inyHble

TPAKTOBKM HOPUONYECKON KOHCTPYKLMU MYHULMMANb-
HOW KOopropawuu, Lenein ee co3gaHua U T. 4.

He cnocobcteyeT paspelleHnto aTux npobiem u
pa3pO3HEHHOCTb PeryanpoBaHuA cTaTyca Kopnopawmii
33aKOHOAATE/NBCTBOM KAXKAOFO OTAENbHOro cybbeKkTa
KaHaacKou depepaLmu, a Takke cneundmrKka cynebHom
cuctembl KaHaabl, NO3BONAIOLWLEN HE YYUTbIBATL B 06A-
3aTe/IbHOM MOPAAKE pPeLleHUs, MPUHATbIE Cyaamu apy-
TMX PErMOHOB. BbI3biBaeT TaKke 03abo4eHHOCTb GaKTH-
yeckas 3po3uA Noaxosa K MyHULMNANUTETAM, BO3HU-
KaloLan BCAeACTBUE NPUHATUA OTAENbHbIX MepP NO K-
6epanusaumm MX NpPaBoOBOro NosioXKeHusa, 6e3 nepe-
cMmoTpa ¢yHAAMEHTaNbHbIX OCHOB MX tOpUAMYECKOM
npupoAbl.
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