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The subject of the study is the helplessness of the victim as a criminal legal category.

The purpose of the research is to confirm the hypothesis about the negative impact of
the evaluative nature of the sign "helpless state of the victim" on the unity of law practice.
The historical and legal method allows us to consider doctrinal views and case law of ap-
plying norms containing the helpless state of the victim in different historic periods; using
the comparative legal method, differences in the interpretation of the victim's helpless in
different criminal laws are revealed; the formal legal method allows us to explore the
technique of legislative recognition of the helpless state of the victim as constructive,
qualifying signs and aggravating circumstances; logical methods contribute to the gener-
alization of the results of the analysis of case law.

The main results. It is established that the existing definitions of the helpless state of the
victim, as a rule, are based on the objective inability of the person to actively resist. Based
on the various reasons that cause the helpless of the victim, the following types are dis-
tinguished: physical and mental. Two categories of persons are recognized as physically
helpless: those who are unable to resist due to internal factors (state of health) and ex-
ternal (related persons). The list of diseases that form physical helplessness is open. How-
ever, the court, as a rule, refers to disability or difficulties in movement. It is important
when imputing physical helplessness to establish the fact that the victim was in such a
state before the start of the committing of the criminal intent. Otherwise, it forms the
objective side of the crime. The court, when determining mental helplessness, mainly fo-
cuses on the expert opinion. A controversial issue in the doctrine of criminal law remains
the attribution of unconsciousness to helpless state in crimes against life and health. The
Court takes the position of not attributing. In this case, it seems illogical to recognize

a bound person as helpless.In order to maintain the unity of practice, a critical analysis of
the approaches existing in the theory of criminal law, the grounds for strengthening crim-
inal responsibility for a crime against a helpless person, has been carried out. These in-
clude: method, protection of socially poorly protected groups, peculiar ferocity, provok-
ing factor, cynicism. Taking into account the specifics of crimes against sexual freedom
and sexual inviolability and against life and health, it seems more logical to formulate
different grounds for them: as a way of committing a crime and as protection of socially
poorly protected groups, respectively.

Conclusions. The hypothesis about the lack of unity in doctrine and law enforcement
practice regarding the content of the "helpless state" sign of the victim was confirmed. It
should be noted that the existing discussion is largely due to the ambiguous position of
the Russian Supreme Court. In order to resolve the existing contradictions, it is proposed
to determine the fundamental point: the basis for strengthening criminal responsibility.
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1. Introduction

The study centers on social relations
resulting from the application of norms enshrining
the helplessness of the victim. Helplessness is
stipulated in criminal law as an aggravating
circumstance (Clause “h”, Part 1, Article 63 of the
Criminal Code of the Russian Federation), a
distinctive factor (Article 125 of the Criminal Code
of the Russian Federation), and a qualifying factor
(for example, Clause “c”, Part 2, Article 105 of the
Criminal Code of the Russian Federation). The
legislative framework of these definitions differs,
which leads to a logical question about the
relationship between the above formulations. The
lack of the legislative interpretation of a helpless
state is also challenging; its scope is determined by
the law enforcer in each specific case, which
complicates the classification of crimes and
sentencing.

The concept of helplessness has repeatedly
been studied in the theory of criminal law. In
particular, some works considered a helpless state
as a qualifying factor of a murder [1-5], while
others—as a constructive factor of rape and sexual
assault [6-9]. Some studies raised questions about
the relationship between unconscious and helpless
states [10-14]; the interpretation of other criteria
of a helpless state [15—-22]; as well as enshrining
the helpless state in foreign legislations [23-24].
This topic remains relevant despite existing studies
because there is no uniform practice and
interpretation of the concept of helplessness
among theorists in criminal law.

2. Definition and criteria for a helpless

state

The  Medical Encyclopedia  defines
helplessness as a state when a person cannot
independently and actively create conditions to
ensure their continued existence and protect their
life and health from dangerous external factors?.

At the legislative level, the concept of
helplessness is defined in the Law “On Psychiatric
Care and Guarantees of the Rights of Citizens in its

lURL:
https://gufo.me/dict/medical encyclopedia/%D0%91%D

Provision”—Article 29 of the same document states
that helplessness is the inability to independently
satisfy basic life needs?.

E.V. Topilskaya pointed out the determining
attribute of helplessness, which follows from the
question: “Does the victim not resist because they
cannot or because they do not want to?” [5, p.12].
In other words, the helpless state is based on the
victim’s objective inability to understand the nature
of what is happening or to resist.

T.A. Plaksina, applying the same criterion,
provides a very deep interpretation of helplessness,
defining helpless persons as those who are unable
to resist the perpetrator at the time of a crime [13,
pp. 157-158]. Whether or not the victim is aware of
the encroachment and the reasons for the inability
to resist do not matter.

E.B. Kozachenko, defining “a helpless state”
as a physical, mental, or psycho-physiological state
of a person when they are unable to take measures
necessary for self-preservation at the time of a
criminal infringement on their life, notes the reasons
that give rise to helplessness: severe disease, mental
disorder, advanced age, mental underdevelopment,
unconsciousness, external factors [11, p.151-152].

Physical helplessness is characterized by the
victim’s inability to actively intervene in the outside
world. There is no resistance in connection with the
development and life of the human body [25, p.81].

Mental helplessness is a person’s inability to
understand the nature and significance of actions
affecting them caused by reversible or irreversible
processes in the cerebral cortex (mental diseases,
dementia, etc.) [25, p.81].

Psychophysiological helplessness occurs
when the victim is unconscious [11, p.146]. There is
still no consensus on this feature. For example, V.B.
Khatuev does not recognize the psychophysiological
state as helpless [14, p.59].

The Plenum of the Supreme Court of the
Russian Federation also specifies only two types of
helplessness: physical and mental, without
highlighting psychophysiological helplessness but
rather considering it as a component of the latter (in

2 RF Law of 02.07.1992 #3185-1 “On Psychiatric Care and

0%B5%D1%81%D0%BF%D0%BE%D0%BC%D0%B

Guarantees of the Rights of Citizens in its Provision” (as

E%D1%89%D0%BD%D0%BE%D1%81%D1%82%D1

amended). URL.: https://base.garant.ru/10136860/ (access

%8C (access date: 01.09.2021).

date: 01.09.2021).
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Articles 131 and 132 of the Criminal Code of the
Russian Federation)3.

Criminal law theorists have repeatedly
drawn attention to the lack of an appropriate
definition of a helpless state in court verdicts and
rulings, since the Court gives only a formal
description of helplessness, without an appropriate
explanation of its scope.

Indeed, our study revealed that courts cite
the applicable explanations of the Plenum and do
not generally give additional explanations. For
example, the Judicial Collegium for Criminal Cases
of the Supreme Court of the Russian Federation,
based on the case materials, established that
“clause “c”, Part 2, Article 105 of the Criminal Code
of the Russian Federation qualifies the murder of a
victim who is unable to defend themselves and
actively resist the perpetrator due to their physical
or mental state. Such persons may include severely
ill and elderly people, young children, people
suffering from mental disorders that make them
unable to perceive the reality in a proper way”*.

Notably, the court admits the possibility of
recognizing an aggravating circumstance enshrined
in clause “h”, Part 1, Article 63 of the Criminal Code
of the Russian Federation only in the event of an
encroachment on the life, health, or physical
integrity of a helpless victim. The Judicial Collegium
for Criminal Cases of the Supreme Court found
that, in the legal understanding, crimes against a
defenseless and helpless person are a considered a
personal crime®.

3. Physical helplessness

Article 2 of Federal Law # 323-FZ “On
Basics of Health Protection of Citizens in the
Russian Federation” dated November 21, 2011
defines the concept of health as the physical,

3 Resolution of the Plenum of the Supreme Court of the
Russian Federation dated 04.12.2014 #16 “On judicial
practice in cases of crimes against sexual immunity and
sexual freedom of the individual”. URL;
http://www.consultant.ru/document/cons_doc_LAW _17
1782/ (access date: 01.09.2021).

4 Review of the judicial practice of the Supreme Court of
the Russian Federation for the third quarter of 2011.
URL: https://www.vsrf.ru/documents/practice/15099/
(access date: 01.09.2021).

5 Appeal ruling dated 14.09.2018 r. # 4-APU18-28SP.
URL: https://goo.su/7xkG (access date: 01.09.2021).
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mental, and social well-being of an individual
without diseases or disorders of the functions of
bodily organs and systems.

Consequently, physical helplessness is a
reflection of the victim’s poor health: their inability
to resist due to a disease, physical disabilities, etc.
The Plenum of the Supreme Court of the Russian
Federation refers to severely ill patients when
defining physical helplessness in legal clarifications®.
However, there is no list of these diseases; this issue
is left to the discretion of the court.

The court generally recognizes persons with
mobility issues as physically helpless. For example,
the Judicial Board considered that at the time of the
crime against P., the victim was in a helpless state
due to testimony that she was weak, could not hold
a spoon in her hands, did not go out anywhere, and
laid down all the time’.

Establishing that the victim was in this state
before the assault is important in determining
physical helplessness in crimes against life and
health. Otherwise, this forms the objective side of
the crime and the imputation of the “"helpless
state” attribute is not needed.

The Presidium of the Supreme Court of the
Russian Federation determined that if a perpetrator
puts a victim into a helpless state before committing
the murder of that same victim, this is not grounds
for qualifying his actions under clause “c”, Part 2,
Art. 105 of the Criminal Code of the Russian
Federation®.

The opinion of theorists and courts on this
issue as it relates to crimes against sexual freedom
and sexual immunity is more ambiguous. In
particular, M. Gorbatova draws attention to the

® Resolution of the Plenum of the Supreme Court of the
Russian Federation dated 27.01.1999 Nel (edited on
03.03.2015) “On judicial practice in cases of murder
(Article 105 of the Criminal Code of the Russian
Federation)”. URL.:
http://www.consultant.ru/document/cons_doc_LAW_ 2189
3/ (access date: 01.09.2021).

"Cassation ruling dated 3.12.2020 #77-1285/2020. URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&ba
se=KS0J003&Nn=21429&dst=100019#ao0z1thSalQxnTeNp
(access date: 01.09.2021).

8Resolution of the Presidium of the Supreme Court of the
Russian Federation #89-P18. URL:
https://vsrf.ru/files/27821/ (access date: 01.09.2021).
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helplessness of a victim of rape, who found herself
in a helpless state as a result of an act of violence
committed by the perpetrator [8, p. 40]. On the
one hand, violence is included in the objective
definition of rape. On the other, according to the
explanations of the Plenum of the Supreme Court
of the Russian Federation, it does not matter
whether the victim was made helpless by the
perpetrator or was already in this state prior to the
rape’. We agree with the opinion that “the state of
helplessness is absorbed by the factor of using
violence, i.e., a helpless state inevitably results
from the perpetrator’s actions aimed at
overcoming resistance” [26, p.69].

When discussing the helplessness of the
victim, we should clarify if a person is considered
physically helpless if they find themselves in such
this state not due to internal factors (health
factors), but due to external circumstances. In
particular, T.A. Plaksina insists on a broader
interpretation of the concept of “helpless persons”
which also includes those who cannot resist
because their mobility is hindered for any reason
(for example, those who are tied up or otherwise
restrained) [13, pp. 158-159]. Judicial practice
tends to recognize victims in this state as physically
helpless. The Judicial Collegium for Criminal Cases
of the Supreme Court of the Russian Federation
established that before T. committed the murder
of the victim D., D. had been made helpless by
other actors: his hands and feet had been tied.
Consequently, he was physically unable to resist
the perpetrator™.

The ruling of the Supreme Court to
recognize someone who has been restrained as
helpless and not to recognize a sleeping person as
helpless seems rather illogical since, if we evaluate
the helpless state of the victim as a means for

® Resolution of the Plenum of the Supreme Court of the
Russian Federation dated 04.12.2014 #16 “On judicial
practice in cases of crimes against sexual immunity and
sexual freedom of the individual”. URL.:
http://www.consultant.ru/document/cons_doc_LAW _17
1782/ (access date: 01.09.2021).

10 Appeal ruling dated 27.12.2018 #82-APU18-9. URL:
https://legalacts.ru/sud/apelliatsionnoe-opredelenie-
verkhovnogo-suda-rf-ot-27122018-n-82-apul8-9/
(access date: 01.09.2021).

perpetrators to commit a crime, both circumstances
facilitate criminal activity. If the helplessness of the
victim is regarded as the protection of the socially
vulnerable, then neither situation fits. We can
assume that murdering someone who is restrained
reflects a certain form of cynicism, since the victim
who is restrained realizes what is happening, but
cannot resist. Then classifying mentally unhealthy
people as helpless appears very contradictory.
Moreover, the court recognizes a victim who is
restrained and also unconscious as helpless.

The law enforcer either applies different
grounds for enhancing criminal liability when
considering these circumstances (which s
fundamentally wrong as this is permissible in
different criminal norms, but not within the
framework of the same article) or the logic is
deteriorated and a unified approach should be
developed.

Otherwise, a very paradoxical situation
arises. For example, the perpetrator entered the
kitchen and saw D. sleeping, drunk, and restrained
by other actors. The court established that D. is
helpless based on the latter circumstance and
ignored the first two: “The court referred to the
conclusions of the forensic medical examination of
the corpse on the presence of 2.15 ppm ethyl
alcohol in D., which corresponds to an average
degree of intoxication. Thus, T's arguments that the
helplessness of the victim was caused by his
alcoholic intoxication are refuted™.

The issue of recognizing the helplessness of
the victim, when the perpetrator restrained the
victim without intent to kill but does indeed Kkill
them at a later point is no less interesting. Based on
the applicable judicial standpoint, such cases should
be also decided in favor of the helpless person.

4. Mental helplessness and unconscious

state

Mental helplessness is the inability of an
individual to understand or correctly assess the
nature of actions committed against them and their
possible consequences, due to which the individual
did protect themselves against the perpetrator [27,

11 Appeal ruling dated 27.12.2018 #82-APU18-9 URL:
https://legalacts.ru/sud/apelliatsionnoe-opredelenie-
verkhovnogo-suda-rf-ot-27122018-n-82-apul8-9/ (access
date: 01.09.2021).
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p. 74].

Judicial practice generally has no particular
difficulties in establishing the mental helplessness
of the victim, since the court is mainly guided by
expert opinion. So, “according to the expert
conclusion, P. showed signs of acquired mental
retardation from dementia caused by a
combination of diseases, and therefore she could
not understand the nature and significance of the
illegal actions committed against her and resist”*2.

One controversial aspect of mental
helplessness is the correlation of the unconscious
state of the victim with the helpless state.
Recognizing an unconscious individual as helpless
in rape and sexual assault is not objectionable. The
Plenum of the Supreme Court of the Russian
Federation clearly stated its position: “only such a
degree of intoxication caused by the use of alcohol,
narcotic drugs, or other intoxicating (psychoactive)
substances, which deprived the person of the
opportunity to understand the nature and
significance of the actions committed against him
or to resist the perpetrator, can be recognized as a
helpless state”'®. This is quite logical, since
voluntary sexual intercourse requires the consent
of both partners, and an unconscious individual
cannot consent to sexual intercourse.

Arguments on recognizing unconscious
victims as helpless are common in crimes against
life and health. In a broad sense, the unconscious is
an area of the psyche not seen by consciousness
and not subject to subjective control [28, p.81]. It
includes, in particular, sleep, deep intoxication,
hypnosis, fainting, some psychopathological
conditions, anesthesia, and trauma shock. Some
scholars believe that the unconscious state renders
victims helpless [11, 25, 29]. Their arguments are
based on the victim’s inability to resist the

12 Cassation ruling dated 3.12.2020 #77-1285/2020.
URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&b
ase=KS0J003&n=21429&dst=100019#ao0z1thSalQxnTe
Np (access date: 01.09.2021).

13 Resolution of the Plenum of the Supreme Court of the
Russian Federation dated 04.12.2014 #16 “On judicial
practice in cases of crimes against sexual immunity and
sexual freedom of the individual”. URL.:
http://www.consultant.ru/document/cons_doc_LAW _17
1782/ (access date: 01.09.2021).
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perpetrator and to show their own will. They believe
that finding persons suffering from a mental
disorder helpless, but not applying this same
classification to those in an unconscious state is
extremely illogical [11, p.146].

Opposing opinions have also been
expressed. For example, S. Dementiev believes that
murdering an individual in an unconscious state
(sleeping or fainted) does not increase the social
danger of a criminal act, since a sleeping person
does not experience additional suffering [30].
Moreover, in his opinion, if an unreasonably broad
interpretation of a helpless state is to be adopted,
then the sudden murder of a person who is unaware
of what is happening should be also classified as a
crime against a helpless victim.

T.A. Plaksina  was  correct  when
distinguishing between the states of being helpless
and being unaware (for example, an attack “from
around the corner”, the secret use of poison, etc.).

The Presidium of the Supreme Court of the
Russian Federation is also opposed to classifying
unconscious victims as helpless. The Judicial
Collegium of the Supreme Court of the Russian
Federation pointed out that “sleeping is a vital and
physiologically determined state of a person and
cannot be regarded as a helpless state as disposed
in clause “c”, part 2, Article 105 of the Criminal Code
of the Russian Federation”**.,

Thus, there is still no consensus in the
doctrine of criminal law on whether or not an
unconscious victim should be classified as helpless in
cases of crimes against life and health. We believe it
is preconditioned by three factors.

First, the terminological ambiguity of the
clarifications of the Plenum of the Supreme Court of
the Russian Federation. In clause 7 of Resolution # 1
dated 27.01.1999, “On Judicial Practice in Cases of
Murder (Article 105 of the Criminal Code of the
Russian Federation),” the wording “can be
attributed, in particular,” is not clearly interpreted —
it is not clear if this list is exhaustive, or if other
circumstances (for example, when the victim is

14 Review of the supervisory practice of the Judicial
Collegium for Criminal Cases of the Supreme Court of the
Russian Federation for the first half of 2009. URL:
https://www.vsrf.ru/documents/practice/15082/  (access
date: 01.09.2021).
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sleeping or intoxicated) are also applicable.

Secondly, the position of the Presidium of
the Supreme Court of the Russian Federation
changed, while the wording of the law in the
studied part remains unchanged. The Supreme
Court of the Russian Federation initially held the
opinion that a sleeping victim is categorized as
helpless.

Thirdly, the Plenum of the Supreme Court
of the Russian Federation recognizes unconscious
victims as helpless in the crimes outlined in Articles
131 and 132 of the Criminal Code of the Russian
Federation®®. Supporters [12] of classifying
unconscious victims as helpless believe that
explanations by the Plenum assess helplessness
similarly and only resolution #16 dated 04.12.2014
indicates unconsciousness. They also believe it is
illogical to take into account helplessness when
sleeping woman has been raped and subsequently
murdered when qualifying the crime under Article
131 of the Criminal Code of the Russian Federation,
but not under Article 105 of the Criminal Code of
the Russian Federation.

5. Basis for enhancing liability

The key point in determining the scope of
the victim’s helplessness is to determine the basis
for enhancing criminal liability when committing a
crime against a victim in a helpless state.

The first standpoint is based on the
description of the guilty party, who displays such
qualities as exceptional immorality, inhumanity,
cynicism, etc. We concur with the opponents of
this theory, who rightly point out that the subject
of crime does not always have base motives and
qualities (mercy killing).

The second standpoint refers to the
manifestation of special cruelty. This standpoint is
based on the Soviet experience, since the Criminal
Code of the RSFSR of 1960 did not include the
factor helplessness, and such crimes were qualified
with the distinction “with special cruelty”. We
cannot agree with this standpoint, since there is no

15 Resolution of the Plenum of the Supreme Court of the
Russian Federation dated 04.12.2014 #16 “On judicial
practice in cases of crimes against sexual immunity and
sexual freedom of the individual”. URL.:
http://www.consultant.ru/document/cons_doc_LAW _17
1782/ (access date: 01.09.2021).

sense in distinguishing two circumstances that are
identical in their scope and have an equal degree of
inherent public danger.

The third standpoint is unique as it
characterizes the perpetrator’s intent—helplessness
here is treated as a “provocative” factor. This
certainly appears to be the case, but the intent to
kill could possibly originate long before the person
learnt about the victim’s helplessness.

According to the fourth standpoint, a
helplessness is a characteristic of the victim—a
person who is poorly socially protected. According
to T.A. Plaksina, this provision does not hold up
against criticism, since criminal law is a protective
right. In this case, everyone is equal before the law,
including the victims. The fundamental principle
implying the equality of citizens before the law is
violated in cases of increased public danger resulting
from the murder of these persons. We are unable to
agree with T.A. Plaksina, since criminal liability is
differentiated depending on the degree of public
danger of a criminal act, which is influenced by
many factors. Plaksina maintains that the basis for
increasing liability should be the method of the
crime— since a helpless victim puts up very little (if
any) resistance, helplessness of the victim greatly
affects whether or not a crime will be successfully
committed [13, p.157].

Recognizing one of the above standpoints as
fundamental will resolve several controversial
issues. For example, if the protection of persons
with poor social protection is recognized as the basis
for enhancing criminal liability, it is unacceptable to
classify those who are restrained or unconscious as
helpless. As for the method of crime, any person
who is unable to resist should be classified as
helpless.

6. Conclusion

We considered the factor of the
helplessness of a victim of a crime in terms of
various theoretical provisions and the existing
judicial practice. Based on our study, we can
highlight several factors:

1. The existing discussion regarding the
scope of the category of helplessness is largely
attributed to the ambiguous position of the
Supreme Court of the Russian Federation.

2. To resolve the existing contradictions, we
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propose to determine a fundamental aspect: the
basis for enhancing criminal liability.

3. We believe that, taking into account the
specifics of criminal law, protection of weakly-
socially secured segments of the population acts as
a basis for enhancing criminal liability in crimes
against life and health, while helplessness serves as
a method of committing a crime in crimes against
sexual freedom and sexual immunity.

4. If we consider helplessness as a factor
enhancing liability, we should proceed from the
specifics of a particular criminal act.
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