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MpeAMeToM CTaTbM ABAAETCA NPABONPUMEHNUTEIbHAA NMPAKTUKA, CKIaAbIBAOLAACA B OTHO-
WEHUW NOHATUA KUHBECTULUMY». DOPMMUPOBAHME ITOM NPAKTUKN UMEET MECTO B MHOTOYMUC-
JIEHHBIX PELIEHMAX NHBECTULMOHHOTO apbuTpaska. BaskHeN LYo po/ib B 3TON NPaKTUKE Ur-
paet Tect CanvHu. MeTogonoruei nccnefoBaHna ABAAETCA CPAaBHUTEIbHO-NPaBOBOM aHa-
/M3 TeX KOHLeNLMI, KOTopble NOOMXKeHbl B OCHOBaHWe TecTa CafiMHKU, PaBHO KaK U KOHKY-
PUPYIOLWMX C HUM TeopUiA. ABTOP NPUXOANT K BbIBOAY, YTO NMPUUYMHOM noasieHus Tecta Ca-
JIMHKU CcTana O6BEKTMBHAA HEBO3MOXHOCTb TOTAJIbHOTO KOHCEHCYCa rocyAapcTB OTHOCH-
TE/IbHO OPMAMYECcKon GOpManm3aummn NOHATUA KMHBECTULLMMY», OAHAKO 3TO He ymanser
ponu Tecta CannHu B pasBUTUM MHBECTULMOHHOIO NpaBa.
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The subject of this article is the international law enforcement practice developing in rela-
tion to the concept of investment. The formation of this practice takes place in numerous
decisions of investment arbitration. The Salini test plays an important role in this practice,
which is an investment arbitration decision that has become the flagship of the develop-
ment of the practice of applying international investment law and its principles.

The purpose of the article is to identify trends in the decisions of investment arbitration, in
which the concept of investment is interpreted, as well as in the doctrinal justification of
approaches to this problem.

The methodology of the study is a comparative legal analysis of those concepts that are the
basis of the Salini test, as well as competing theories with it.

Main results. The reason for the appearance of the Salini test was the impossibility of a total
consensus of states regarding the legal formalization of the concept of "investment". This
impossibility has an objective character, since the investments of resources in one or an-
other sphere have such significant differences that they cannot be taken into account within
the framework of a single legal paradigm. In addition, the subjective factor is also important
for the formulation of this concept, since states endowed with different roles — either as
recipients of investments or as investors - have divergent interests that cannot be realized
within the framework of a single legal approach.

Conclusions. Investment arbitration has to a certain extent demonstrated the ability to
overcome the differences that exist between different states regarding the key concept of
investment law. It was in the arbitration decisions, and above all in the Salini test, that the
signs of the key concept of investment law were identified, which together constitute its
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content. The content of the Salini test is that the concept of investment is formulated based
on the identification of the following criteria: (1) investment of assets; (2) a certain duration
of the investment of assets; (3) risky nature of investments; (4) significant economic im-
portance for the recipient state.

In addition, the author of the article comes to the conclusion that, despite the fact that the
Salini test accumulated the main legal ideas about the regulation of investment activity, the
amorphous nature of the concept of investment determines a high degree of its uncertainty
in relation to specific situations. This provokes a continuation of the discussion regarding
legally significant investment criteria.

1. BeegeHue

Pa3sutne mexayHapoaHOro MUHBECTULMOHHOIO
npasa npeacraBnset cobon U3BUANCTYIO J0POTY, KOTO-
pylo 4Yes0BeYeCcTBO NPeoaosieBaeT, TO OCTaHaB/IMBAACH,
TO BO3BPALLAACb Ha3aj, TO BHOBb YCTPEM/IAACL BNepes,
MHOecTBO pa3HOHAMNPAB/NEHHbIX UHTEPECOB CTa/IKu-
BalOTCA NP GOPMYIMPOBAHUM HOPM MEXKAYHAPOAHOTO
MHBECTULMOHHOIO NpaBa. 3TO M eCTb NPUYNHA TOTO, YTO
MMPOBOE COOBLWECTBO HE MOXKET AOrOBOPUTLCA O edu-
HbIX HQYaaAaX PEryANPOBAHUA MEXAYHAPOAHON MHBE-
CTULMOHHOWN AEATENIbHOCTU.

HecmoTpsa Ha To, uTo B 1965 r. 6bin1a NpuHATa KoH-
BeHUMA 06 yperyanpoBaHMM MHBECTULLMOHHbIX CNOPOB
MeXKAY rocyaapctsamm n GUanNYeckumm nam ropuanye-
CKMMU NNLAMK Apyrux rocypapcts (ganee — KoHBeH-
umAa), KoTopas, Kasanocb bbl, JOMKHA bblna ynopsago-
YNTb UHBECTULMOHHbIE OTHOLLEHUA, TEM HE MeHee ro-
BOpPUTb 06 yA0BAETBOPUTENBHOM YHUDULMPOBAHHOM
perysiMpoBaHuUn He NPUXOANTCA.

HeB03MOXHOCTb cO3aHUA npusHasaemol scemu
2ocydapcmeamu BceobbeMNIOLLEN CUCTEMbI PErynpo-
BaHWA MHBECTULMOHHOM AEeATEeIbHOCTM B 3HAUYMUTEIbHOM
CTeneHn KOMMNeHCUpPYeTCA NPAKTUKOW MHBECTULLMOHHbIX
apbutparken.

MpegmeTom HacTosLLel CTaTbW ABAAETCA MPaBO-
NpPUMeHUTEeIbHAA NPaAKTUKA, CKNAAbIBAOLWAACA B OTHO-
LWEHUN MOHATUA «UHBECTULMUY. BaxHeWwyo ponb B
3TON npakTuKe urpaet Tect CanuHul, KoTopblii npea-
CTaBAAeT coboi pelleHne apbuTpaka, cTaBliee CBOEro
poga ¢narmaHom pasBUTUA MNPAKTUKM MPUMEHEHMA
MeKAYHapOoAHOro MHBECTULMOHHOTO Npasa.

HecmoTtpa Ha noasBneHue Tecta CanvHu ceblwe
20 neT Ha3af, BOKPYr ero KOHLUEeNLMM nayT bypHble guc-
KYCCWU, UTO CBUAETENLCTBYET 06 aKTyabHOCTM Npobnie-
MaTuKK, GOKycMpyemoit B 3TOM apbUTparKHOM pelue-

1 Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Kingdom
of Morocco, ICSID Case No ARB/00/4, Decision on Jurisdiction
of 23 July 2001. URL: https://www.italaw.com/sites/default/
files/case-documents/ita0738.pdf (gata obpatyeHua: 29.05.2023).

Huu (E. BabkuHa u E. TpaxanuHa [1] R. Dolzer [2], E. Gail-
lard [3], O. Garcia-Bolivar [4], A. Grabowski [5], L. Malin-
toppi [6; 7], J. Mortenson [8], C. Schreuer [6; 7; 9-11],
B.H. AHypos [12-14], E.B. Monos. [15], 1.B. Paukos [16]
n ap.).

Hactoawan craTbA npecnefyer Lenb MNoKasaTb
3BOJIIOLMIO AOKTPUHANBHOTO M MNPaBONPUMEHUTENb-
HOro NoAXo4a K MOHMMaHMIO UHBECTULLMIA Ha OCHOBE Te-
cta CannHu 1 0606WNTL TEHAEHUMM B 3TON 0b6aacTu
MeXKAYHapOLHOro MHBECTULMOHHOIO Npasa.

2. Uctopua Tecta CannuHum

MeayHapoaHoe coobuiectso, byayum 3amHTepe-
COBAHHbIM B CO34aHWWN ONTUMAZIbHOM CUCTEMbI PEryn-
pPOBaHUA UHBECTULMOHHOIO PbIHKA, TEM HE MEeHee TaK U
He CyMeno peann3osaTb 3Ty Lefb. MOXHO yC/biwaTtb
BO3parkeHue: B 1965 r. bbina npuHATa KOHBEHUMS, K KO-
TOPO B KOHEYHOM WuTOre npucoeamHuance 6bonee
150rocypapcts mupa. OgHaKo cocTaBuTeIn KOHBEHUMHN
TaK U He CMOFNN NOAFOTOBUTbL TEKCT, B KOTOPOM 6binn
6bl yperynmpoBaHbl MaTepuasibHO-NPaBOBbIE ACMNEKTbI
ABUXKEHUA MHBECTUUMIN; ee Lenblo CTana periameHTa-
UM npoueaypbl paspeLleHms CnopoB, a TaKXke y4ype-
KAEHME MHCTUTYLMW, NPU3BAHHOM pa3peLuaTb MHBECTU-
LUMOHHble cnopbl. TaKOW UHCTUTYyUMeln cTan MeKayHa-
POAHbIN LEHTP MO YPeryampoBaHU MHBECTULMNOHHbIX
cnopos (aanee — MUYWC), co3gaHHbii B 1966 T.

MocKonbKy MOMbITKM CO3A4aHMA NpUuemaemon ana
60/1bLUMHCTBA rOCYAAPCTB MUPA CUCTEMbI MEXKAYHAPO4-
HOrO MHBECTUUMOHHOIO MpaBa TaK WU He yBEHYa/luCb
yCrnexom, TO BOCMOJIHEHME MPODOEenoB peryampoBaHus
JIer10 Ha MNJIeYn MHBECTUUMOHHOIO apbuTpaxka. IToT
npouecc 3aHAA NPUMEPHO TPETb BEKA C MOMEHTa Npu-
HATMA KOHBEHLMK, N ero pesynbTaTbl HALW/IM CBOE KOH-
LLeHTPMPOBaHHOE BbipaXkeHue B Tecte CanuHmu?,

2'Y tecta CafiMHK eCcTb MAENHbIN NpeawecTseHHUK — Howey
Test — peweHune BepxosHoro Cyaa CLUA no geny Securities and
Exchange Commission v. W. J. Howey Co., npunHsTtoe B 1946 r.
B aTOM gene paccmatpmsanca BONPOC O NOHATUM MHBECTULUIA
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TeopeTuyeckumu npeanocbiikamm Tecta CannHu
B 3HAYMTE/IbHOW CTENEHW CTasn Pa3paboTKM aBCTPUIA-
ckoro npasoBena Kpuctoda Lpeepa [17], KoTopble
ABMANCb OCHOBOM A/18 NOAXO[0B K 3TOM npobneme B
NnpaBoONpPUMEHUTENIbHOM NpaKTuke [6; 7; 9-11].

Cam Tect CannHu npeactasnaeT coboil KBUHTIC-
CEHLMIO apbUTPaXKHOTO pPeLIeHUA MO CNOPY MeXAy UTa-
JNIbAHCKMMM KoMmnaHuamu Salini Costruttori S.p.A. v Ital-
strade S.p.A. ¢ KoposneBctBom MapOKKO, KOTOpbI B
2001 r. 3aBepwuno nposognmoe B MUYWNC apbutpax-
Hoe pa3bupaTenbCTBO.

OpfHaKo y 3Toro apbuTpaxKHoOro peLleHns ecTb CBO-
ero poga npepaLwectseHHUKK: (1) geno Fedax N.V. npoTtns
Pecny6aukun Benecyana®, pelieHne no KOTOPoOMy cocTos-
nocb B 1998 1., n (2) geno Ceskoslovenska Obchodni
Banka, A.S. npotus Cnosaukol Pecnybnvku, pelieHune
no KoTopomy 6b1a10 NpuHATO B 1999 r.* B 060MxX 3TUX pas-
6upaTtenbcTBax apbUTPbI 3a4a1M HanpaBAeHWe uccneao-
BaHWM, yKa3aB Ha HEOH6XOAMMOCTb BbiABEHUA OB BEKTUB-
HbIX KPUTEPUEB MOHATUA KUHBECTULUUY, HE NPEANPUHAB
NpW 3TOM MNOMbITOK NO YCTAHOBNEHUIO COAEPKAHMA I3TUX
Kputepmes. MMeHHO Takue MONbITKW CMyCTA HECKObKO
NEeT U NpeanpuUHAAK apbutpol no aeny CanuHu.

3. Npeanocbinku noasneHua tecrta CannHu u ero
coaeprkaHue

MpuumHol nossneHuns Tecta CasMHM cTaNa HEBO3-
MOXHOCTb TOTaJIbHOrO KOHCEHCYCa rocyAapcTB OTHOCH-
Te/NIbHO topuamyeckon Gopmannsaumm NOHATUA «UHBE-
cTUUMM S, OBBACHNUMO 3TO TEM, UTO BAOXEHMA pecyp-
COB B TY WM UHYIO ChEPY MMEIOT CYLLECTBEHHbIE Pa3Nn-
YuA, KOTOpble HE MOTYT BbITb YUTEHbI B PpaMKax eaAnHOM
topuamnyeckon napagurmel [21, c. 28-29]. Kpome Toro,
AN GopMyIMPOBAHUA 3TOTO MOHATUA UMEET 3HaYeHNe
N cybbeKTUBHbIM aKTOp, NOCKONbKY rocyAapcTBa,

Ha OCHOBAHWM HOPM aMepPUKAHCKOro 3aKOoHa O LieHHbIX 6yma-
rax, KOTopblii He NpeaycmaTpuBaa MOHATUA KUHBECTULMOH-
HbIi KOHTPaKT». BepxoBHbI Cya yKasan, 4To noj TakoBbIM
cnefyet UMeTb B BUAY TaKoW AOroBOp, B COOTBETCTBMM C KOTO-
pbiMm Anuo (1) BKNaabIBaeT geHbru (2) B obwee npegnpuatue
1 (3) oxuaaet nonyyeHuns npubbinun. TekcT cyaebHoro pelue-
HuA: URL: https://www.law.cornell.edu/supremecourt/text/
328/293 (paTta obpaweHuna: 04.06.2023).

3 Fedax N.V. v. The Republic of Venezuela, ICSID Case
No ARB/96/3, Decision on Jurisdiction of 9 March 1998. URL:
https://www.italaw.com/sites/default/files/case-documents/
ita0316_0.pdf (aata obpatieHus: 29.03.2023).

4 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic
ICSID Case No. ARB/97/4, Decision of the Tribunal on Objec-
tions to Jurisdiction of 24 May 1999. URL: https://
www.italaw.com/sites/default/files/case-documents/
ita0144.pdf (nata obpaleHua: 29.05.2023).

HaZeNeHHble Pa3IMYHbIMU PONAMU — TMBO KaK peLmnu-
€HTbl UHBECTULNIN, MO0 KaK MHBECTOPbI, — UMET pas-
HOHanpaB/JEHHbIE UHTEPECHI.

3HayeHue Tecta CaIMHN COCTOMUT B TOM, 4TO apbuT-
pax topuan3MPOBaa NPU3HAKM SKOHOMMUYECKOTO MOHA-
TMa nHsecTumn®, Ha yposHe rno6anbHOro’ KOHBEHLM-
OHANbHOTrO PErynInpoBaHuA Takaa topuamsaLms, Kak no-
Kasana BCA NOCNEBOEHHAA NMPAKTUKA Pa3BUTUA MEXAY-
HapOAHOro MHBECTULMOHHOIO NPaBa, OKa3anacb HeBO3-
MOXHOW. Mo 3Toi NnpuunHe paspabotumkm KoHeeHLMK
OCO3HAHHO OTKasanncb OT GOPMYIMPOBAHUA MOHATUA
«UHBECTULMMY», OCTAaBUB NPOCTOP A/1A NPaBONPUMEHMU-
Tens onuMpaTbcA Ha aMmopPPHbIE NMONOKEHUSA SIKOHOMUYE-
cKoWi Teopuu [12, c. 262; 14, c. 102; 22, c. 152; 23, c. 32].

NHBECTULMOHHBIN apbuTpaxK NpPoLEMOHCTPUPO-
Ba/l CBOM BO3MOKHOCTW NPeoAoneBaTb pasHornacus,
CYLLECTBYIOLLME MEXKAY Pa3/IMYHBIMKU roCcyLapcTBamm
OTHOCUTE/IbHO K/IIOYEBOrO MOHATUS MHBECTULLMOHHOTO
npaBa, TyT e MNOpOMXAas HOBYIO Pa3HOrosocuuy.
MMeHHO B apbUTPaKHbIX PELIEHUAX U NpeXae BCero B
Tecte CannHKM BblM onpeaeneHbl NPU3HAKKU KOYEBOTO
NOHATUSA UHBECTULLMOHHOIO NPaBa, B CBOEN COBOKYMHO-
CTU cocTaBasAoWwMe ero coaepkavue. CogepraHme xe
Tecta CafIMHM COCTOUT B TOM, YTO MOHATUE 06 MHBECTU-
umAx GopmynmpyeTcs Ha OCHOBAHMUM BbISIBNIEHUA Cleay-
lowmx Kputepues: (1) BnoxeHue akTnBoB; (2) HeKan
NPOOO/IKUTENIBHOCTb BJIOXKEHUA aKTMBOB; (3) pucko-
BaHHbIN XapaKTep BAOXKeHUN; (4) cywecTBEHHOE 9KOHO-
MWYECKOE 3HaYEHWe 1A roCyAapcTBa-peLUNUEHTa.

4. AncKyccum BOKpyr Tecta CannHm (BOKTpUHaNb-
HbIA U NPABONPUMEHUTE/NIbHbINA acMeKTbl)

HecmoTps Ha To, 4To TecT CaNnHM aKKyMy/IMPOBan
B cebe OCHOBHble MAaen NPaBOBbIX NOAXOAOB K perna-
MeHTaLUN UHBECTULMOHHOM aKTMBHOCTM, aMmopdHOCTb

5 Ha 370 06cTOATENbCTBO 06paLLaeTca BHUMaHWE efBa v He
B KakZ0M paboTe, NOCBAWEHHOW MEXAYHAPOLHOMY MHBECTU-
LMOHHOMY Mpasy, cm., Hanp.: [1;5;7;12, c. 262; 15, c. 16; 18,
c. 55; 19, c. 356; 20, c. 33].

6 Mpwu aTOM B IMTEpPaAType NOAYEPKNBAETCA, YTO MOHATUE KUH-
BECTULMMY ABNAETCA npexae Bcero chepoit uccnenoBaHui
3KOHOMMYECKOM HayKW, YTO He YNpoLLLaeT 33434y MO YCTaHOB-
NIEHWIO COAEPIKAHUA PACCMATPUBAEMOrO TePMMUHA, a Haobo-
POT, 3HAaUMTENbHO YCNoXKHsAeT ee [13, c. 126]

7 B TO e Bpems B paMKax PErMOHaNbHOTO PEryIMpoBaHmna UH-
BECTULIMOHHOW [eATe/IbHOCTM YAAEeTCs HalTU KOHCEHCYC OT-
HOCUTE/IbHO HOPMATUMBHOW AePUHULMWN MOHATUSA KMHBECTU-
uun»., O6 3aTom CBMAETENbCTBYOT, Hanpumep, [orosop K
JHepreTnyeckoi Xaptuu (1994; panee — [O3X), Ceynbckas
KoHBeHuMA 06 yupexaeHnn MHOrocTOpOHHEro areHTCcTea no
rapaHTMam MHBecTUumii (1985) n apyrue aKkTbl, B paMKax Ko-
TOPbIX yA3anocb chopmynmpoBaTb 3TO NOHATHE.
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NOHATUA KMHBECTULMU» ONPEAENANA BbICOKYIO CTENEHb
€ro HeonpeaeneHHoOCTU MPUMEHUTENbHO K KOHKpeT-
HbIM CUTyaLMsAM. DTO NPOBOLMPOBANO TEOpPeTUYecKne
ANCKYCCUN OTHOCUTENIbHO TEeX HOPUANYECKU 3HAUMMBIX
KpUTepmeB, KOTOPble MCNOAb30BaAUCh AN Gopmyan-
pPOBaHMA MOHATUA KUHBECTULUWUY. LNUTENbHOCTb 3TUX
AVCKYCCUIM  UcuncnsaeTca  AEeCATUNETUSMWU, OAHAKO
KOHLA MM He BUAHO [2, p. 82; 3, p. 403; 5; 8, p. 257; 14,
c. 101-110; 24, p. 151].

TecTt CanMHM CTan onopoi ANA NPUHATMA LLEeNoro
pAaga nocnefoBaBlIMX PeLeHUA MHBECTULMOHHOIO ap-
6uTpaxa®.

B TO Xe Bpema B NPaKTUKE MOXKHO BCTPETUTL pe-
WeHns apbuTpaka (cm., Hanp., aeno Saba Fakes npoTne
Pecnybamku Typuma®), B KOTOPbIX KOHUENMYyanbHO OT-
puULaeTca 3HaYeHMe 3TOro TecTa Co CCbIIKOM Ha TO, YTO
€ro NPUMeHeHMe MOXKET BbIBECTU U3-NOA IOPUCAUKLUU
KoHBeHLMM Lenblii psg CAENOK.

BmecTe c Tem Kaxapblihi U3 Kputepues Tecta Ca-
JIVHM CTaN NOBOAOM A5 AUCKYCCUM, YTO KayKeTcs, € oa-
HOW CTOPOHbI, BNOJIHE 3aKOHOMEPHbIM, @ C APYroW CTo-
POHbI, — NPEANOCbINKON ANA WMPOYANLLEN gucKpeummn
apbutpos.

Onckyccun Bokpyr Tecta CanMHU pa3BMBaAOTCA B
pa3HbIX HanpaBAeHUSAX.

lMepsoe HanpasneHue cNoOpPOB COCTOUT B OLLEHKe
KpUTEPMEB, HAa OCHOBAHMM KOTOpPbIX ONpeaenaeTca no-
HATME MHBeCTULMIN. Ocobble ANCKYCCUMM Bbi3BaN YeTBEp-
TbIli NPU3HAK — CYLLECTBEHHOE 3KOHOMMUYECKOe 3Have-
HWe ANA rocyaapcTea-peumnueHTa. CBOM BbIBOAbI OTHO-
CUTENIbHO 3HAYMMOCTM ITOTO KpUTepus apbutpax, npm-
AepKuBatoWmiica KoHuenumu Tecta CannuHKU, OCHOBbI-

8 Cm., Hanp.: Joy Mining Machinery Limited v. The Arab Repub-
lic of Egypt, ICSID Case No ARB/03/11, Decision on Jurisdiction
of 23 July 2001. URL: https://www.italaw.com/documents/
JoyMining_Egypt.pdf (aata obpawenua: 30.05.2023); Jan de
Nul N.V., Dredging International N.V. v. The Arab Republic of
Egypt, ICSID Case No ARB/04/13, Decision on Jurisdiction of
16 June 2006. URL: https://www.italaw.com/sites/default/
files/case-documents/ita0439.pdf (naTa obpaleHunn:
30.05.2023); Helnan International Hotels A/S v. The Arab Re-
public of Egypt, ICSID Case No ARB/05/19, Decision on Juris-
diction of 17 October 2006. URL: https://www.italaw.com/
sites/default/files/case-documents/ita0398_0.pdf (gata 06-
paweHua: 30.05.2023); Malaysian Historical Salvors Sdn, Bhd
v. The Government of Malaysia, ICSID Case No ARB/05/10,
Award on Jurisdiction of 17 May 2007. URL: https://www.
italaw.com/sites/default/files/case-documents/ita0496.pdf
(naTta obpaweHus: 30.05.2023).

9 Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20.
URL: https://www.italaw.com/cases/429 (nata obpalieHus:
02.06.2023).
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BaeT Ha npeambyne KoHBEHLMM, XOTA CaM TEKCT He Co-
[EePKUT TaKOro NpusHaKka BnoxerHnin'e,

B TO )Ke Bpems B NpPaKTUKe ecTb AeNa, B KOTOPbIX
apbuTpark 0TKa3blBa/ICA NPU3HABATb B KAYeCTBE KpuUTe-
PUA MHBECTULLMI CYLLECTBEHHOCTb BK/1aZa B SKOHOMUKY
npuHMMatowero rocyaapcreatl. Tak, 8 gene Quiborax
S.A. npoTMB BoAnBMM apbUTPaK, XOTA U NPU3HaN, YTo
KoHBeHLMA npu3BaHa CnocobcTBOBAaTL 3IKOHOMUYE-
CKOMY pPa3BUTUIO FOCYAApPCTB, O4HAKO OTKaszasca npwu-
3HaBATb TaKOE Pa3BUTUE KPUTEPUEM UHBECTULMIA. Mpu
3TOM apbUTPaK yKasan Ha 1o, 4To B npeambyne KoHBEH-
UMM AeCTBUTENbHO peyb naet 06 SKOHOMMUYECKOM pas-
BMTUW, OAHAKO TaKOBOE NpeAcTaBaseT cobon uenb UH-
BECTULMIA, HO HE WX XapaKTepPUCTUKY. Opyrumu cno-
BaMMU, MO MHEHWIO apbUTPOB, SKOHOMMUYECKOE pa3BUTHE
ABNAETCA CNeACTBUEM MHBECTULLMIA, HO HE X YC/I0BUEM.

3auacTylo 0TKa3 OT YeTBEPTOro NpM3HaKa MHBECTU-
umnii 060CHOBbLIBAETCA TEM, YTO CYLLLECTBEHHOCTb BK/1a4a
B 3KOHOMMKY rOCYAapCTBa-peunnmeHTa CA0XKHO ycTa-
HOBWUTb, @ KPOMeE TOro 3TOT MPU3HAK HEABHO coep-
MUTCA B UHBIX KPUTEPUAX MHBECTULMIALZ,

Pag npaBoBesoOB NonaraeT HEOHXOANMbIM BBECTU
HOBble KpuTepuu, nossonfAwwWwme KeannduumposaTtb
B/IOYKEHMA B KayecTBe MHBeCcTUUMN. Tak, 3. yrnac, ro-
BOpPA O NpeameTe MHBECTULLMOHHOIO Copa, YKasbiBaeT
Ha TO, YTO TAaKOBOW onpeaenfaeTca NpaBamu, BbiTeKato-
LWMMM U3 MHBECTULMOHHOIO NpoekKTa [25, p. 430].

B nene Phoenix Action Ltd npotus Yelickoi Pec-
ny6aMKM, MOMMMO «KACCUYECKMX» MPU3HAKOB TecTa
CanuHu, apbuTpaxk aHaAM3MpPoBaN U AONONHUTENbHbIE
KPUTEPUM — 3aKOHHOCTb M aobpocosecTHocTb!S. Oa-
HaKo MapafoKcajsbHbiIM 06Pa3oM M B OTHOLUEHUM 3a-

10 BykBanbHO B npeambyse KOHBEHLMW rOBOPUTCA Clenyto-
wee: «[Jorosapusatowmeca Frocyaapcrsa: MPMHUMan BO BHU-
MaHue NoTpPebHOCTb B MEKAYHaPOAHOM COTPYAHMYECTBE A4S
3KOHOMMYECKOTO PasBUTMA M 3HaYeHME B 3TOM NPAMbIX MHO-
CTPaHHbIX MHBECTULMIA...» — U3 3TOMN $pPasbl U BbIBOAUTCA KOM-
MEHTUPYEMbII NPU3HaK.

11 Saba Fakes v. Republic of Turkey. Award of 14 July 2010; Vic-
tor Pey Casado and President Allende Foundation v. The Re-
public of Chile. ICSID Case No. ARB/98/2 (https://www.italaw.
com/sites/default/files/case-documents/ita0638.pdf  (mara
obpauweHus: 02.06.2023).

12 | ESI S.p.A. et Astaldi S.p.A. v. People's Democratic Republic
of Algeria, ICSID Case N ARB/05/3. URL: https://www.italaw.
com/cases/618 (nata obpaueHua: 31.05.2023).

13 Phoenix Action v. the Czech Republic. Case No. ARB/06/5.
Decision on provisional measures. 06 April 2007. URL: https://
www.italaw.com/sites/default/files/case-documents/
ita0668.pdf (nata obpaleHunsn: 02.06.2023).
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KOHHOCTU MAyT AUCKYCCUM, KOTOPbIE KacaroTcA pasny-
HbIX aCMeKTOB 3TOro Npu3Haka. Tak, B Aene Alvarez npo-
™mB Pecnybnunku MNaHama apbuTpak ykasan Ha To, 4To
HapyLleHMe 3aKOHA AOJIKHO ObITb CYLW,EeCTBEHHbIM ANA
TOro, YTobbl PAacCMaTPUBATLCA B KaYeCTBe KpUTepuUa OT-
Ka3a B npumeHeHun Tecta Canunn'®. A B gene Yukos
Universal Limited (Isle of Man) npotus Poccuiickoit de-
Aepauunmn cya oTKasanca NpuM3HaBaTb 3TOT MPU3HAK CO
CCbI/IKOW Ha To, YTo 19X He coaepKuT TpeboBaHMA O 3a-
KOHHOCTM MHBeCTULUMi [16, c. 118].

NccnepoBaTenb NPakTMKKM NpumeHeHua Tecta Ca-
nvHn O. Tapcma-Bonumeap, 0606wmB pag cnopos, nNpu-
LUEeN K BbIBOAY O TOM, YTO apbuTPbI, flaBas OLLEHKY B/IO-
YKEHUW, BbIABAAIOT U UHbIE MPU3HAKK, KOTOPbIE, NO UX
MHEHWIO, XapaKTepusyT MHBecTULMK. B yacTHocTH, Ta-
KoBble MOryT 6bITb cienaHbl B opme Hoy-xay U1, byayum
3HAYUMbIMU ANA TOCYAAPCTBa-peLMNUEHTa, LOKHbI
CyLLeCTBEHHO NoBbIcUTb BBI cTpaHbl [4, p. 599-600].
MopobHasa nosuums npeactasnsetr cobon pacwmpu-
TeNbHOE TONIKOBaHMe, TeHAEHUMEN KOTOPOro ABAAETCA
HapacTaHue PUAN3NPYEMbIX MPU3HAKOB NHBECTULUN.
Moaxonbl apbuUTPOB, CTPEMALLUXCA K PaclIMpUTENb-
HOMY TO/IKOBAHMWIO, OCHOBaHbl HA MPOMHBECTOPCKOM No-
JIUTUKE, KOTOpaAa HaxoA4WUT CBOE onpaBAaHuWe B [OK-
TPWHE, B YaCTHOCTU B TPYAaX OL4HOIO U3 CaMOro BUAHbIX
CNEUMNANIMCTOB MO MEXAYHApPOLHOMY WHBECTULMOH-
Homy npasy M. CopHapaisa [26, p. 7]. PasButue npounH-
BECTOPCKOro HanpaB/iieHUA MPUBOAUT K KOHKPETHbIM
npeasioXKeHUAM 0 TOM, YTO NPY HOPMATUBHOM onpeje-
JNIEHUN MOHATUA «UHBECTULUW» CcnefyeT OPUEHTUPO-
BaTbCA Ha NpUMepHble OPMYIMPOBKM, OTKA3aBLLUCH OT
3aKPbITbIX CMMCKOB UHBECTULLMI [27, p. 58].

Bmopoe HanpaesneHue ANCKYCCUIA OTHOCUTENBHO
Tecta CaZIMHM COCTOWUT B TOM, YTO €ro UAEeo/IorMa Ha-
npaB/ieHa NpeXae BCero Ha 3aliuTy npasB MHBECTOPaA.
MpaBa Nyb6aAnMYHbIX CYOBHEKTOB, KOTOpble BbICTYNAOT B
KayecTBe peumnueHTOB MHBECTULMIA, OKa3biBAlOTCA Ha
BTOpbIX ponsx [29]. Hanpumep, He paBeH cTaTyCc UHBe-
CTOPOB U PELUNUEHTOB NPU UHULMMPOBAHUKN pa3bupa-
TenbcTtea [30, c. 345; 31, c. 480]. 3awmTa NnpaB MHBECTO-
POB CTaHOBMUTCA NPEBaNVpPYIOLWEl Haf UHTepecamm no-
Tpebutenelit NPoOAYKTOB MHBECTULMOHHOW AeATeslbHO-

14 Alvarez y Marin Corporacién S.A., Bartu van Noordenne,
Cornelis Willem van Noordenne, Estudios Tributarios AP S.A.,
Stichting Administratiekantoor Anbadi v. Republica de Pan-
ama. ICSID Case No. ARB/15/14. Award of 12 October 2018.

15 Romak S.A. v. The Republic of Uzbekistan. PCA Case
No. AA280, Award, November 26, 2009. URL: https://www.

cTn [32, p. 573]. 3To He MOXKET He Bbi3blBaTb HEYAOBE-
TBOPEHHOCTM rocyfapcTs, CTAa/IKMBAOLWMXCA C AUCMapu-
TETOM B WX MpaBax MO CPaBHEHUK C WHBECTOPaAMMW.
Mexay Tem ob6LLeCcTBEHHO 3HAYMMbIE MHTEPECHI, TaKue
KaK MpaBa YesoBeKa, 3KOI0rMYeckme Bonpockl, TpyL0-
Bble MPaBa, 3a4acTyio TPeOYIOT PaclUMPEHUA BOSMOMKHO-
cTen Nyb6AMYHbIX CYObEKTOB, y4acTBYHOLWMX B NpoLeay-
pax apbuTparKHbIX pasbupatenbcTs. TPeHA, XxapaKkTepu-
30BaBLUNIN Pa3BUTME MHBECTULLMOHHOTO NPaBa B Nepuos,
nocse NpPUHATUA KOHBEHUUW M COCTOALWMI B HapacTa-
HWUW FapaHTUI MHBECTOPY 3a CYET NpPaB rocyaapcTB-pe-
UMNUEHTOB, AO/KEH CMeHUTLCA. [pn aTom 3BonoLMA
NPaKTUKM BO3MOXKHA M 33 CYET KOPPEKTUPOBKM TecTa
CanvHn, cnonb3yemoro npu KBaanduKkaumm MHBECTU-
LMK B apbUTparkHbIX pa3bupartenbcreax.

Tpemoe HanpasneHue pPa3BUTUA ANCKYCCUI, CBA-
3aHHbIX C NpuMeHeHnem Tecta CannHuM, KacaeTca cooT-
HOLLEHWUSA MHBECTULMOHHOM U KOMMEPYECKOWN AeATesb-
HocTu. Mpwu pa3paboTke KoHBEHUUKN ee aBTOPbI NOCTa-
BMIN CBOEW LEeNbio M3bATb M3 chepbl KOMMETeHL MM
MUYWUC Kommepueckne caenku [33, p. 117]. OaHaKo Ta-
KaA NOCTaHOBKa NPobHeMbl He UCK/IOYMIA CNOPOB O CO-
OTHOLIEHUN KOMMEPYECKUX U WMHBECTULMOHHBIX cae-
NoK. Cnepyet OTMETUTb, YTO B 3TUX AUCKYCCUAX TaKKe
€CTb pa3/InyHble acnekTbl. Hanpmumep, HackosbKo cnpa-
BEA/IMBO YTBEPKAEHME O TOM, YTO NtobaA Kommepye-
CKanA AeATeNbHOCTb NpeacTaBaseT coboil MHBECTULMOH-
HYlO AeATenbHocTb? Unu, HanpoTue, ABAAETCA N BCA-
KaA MHBECTULMOHHAA AeATeNbHOCTb KOMMEpPYECKOW?
Nan mbl LOMKHBI NPUHLMNMANABHO NPOTUBOMNOCTABAATb
KOMMEPYECKY0 U MHBECTULMOHHYIO AEeATENIbHOCTb, YTO
OKa3blBaAETCA CYLECTBEHHbIM 1A OnpeaesieHna Iopuc-
OVKLUN MHBECTULIMOHHOIO apbuTpaka? JlTakmycoBbiMu
6yMaXKKkaMu NpoTMBOPEYMBbLIX NOAXOA0B B 3TON 06/1a-
CTU CTann gena NpoTvMB CpeAHeasnaTCKUX rocyaapcrs:
Romak S.A. npotus Pecnybaukm YsbekuctaH®® u
Petrobart Ltd npotus Kbiprbisckoit Pecny6amkun?®, —
a Takxe B gene Joy Mining Machinery Limited npotus
Apabckoi Pecny6iunku Erunet?’.

Tak, no geny Romak S.A. npotus Pecnybaunku Y3-
6ekncTaH lMocToAHHaA nanaTa TpeTelckoro cyaa B la-
are, pacCMOTPEB WUCK LIBENLLAPCKOM KOMMNaHMK, Npuwia

italaw.com/sites/default/files/case-documents/ita0716.pdf
(maTa obpaweHmns: 29.05.2023).

16 petrobart Ltd v. Kyrgyz Republic. SCC Case N 126/2003, Ar-
bitral Award, March 29, 2005. URL: https://www.italaw.com/
sites/default/files/case-documents/ita0628.pdf (mata obpa-
weHua: 29.05.2023).

17 Joy Mining Machinery Limited v. The Arab Republic of Egypt.
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K BblBOAY, YTO MpPOCTas MOCTAaBKA 3epHa CO CTOPOHbI
ncTUa He aBaseTca nHeectuumen's,

MpsmMo NPOTUBOMONOXHLIA noaxon 6bin npoae-
MOHCTpUpoBaH B gene Petrobart Ltd npotune Kbiprbis-
cKoM Pecny6amnku. ApouTpak nogoLlen K NOHATUIO UH-
BECTMLMI BECbMA LUMPOKO, PACNPOCTPAHUB Ha KOMMeEpP-
YecKMe OTHOLUEHMA PEeXMM WHBeCTUpoBaHuA. Crop,
pPaccMOTPEHHbIN apbuTpaxkem, BbITEKAN M3 [0roBopa
KYNJWU-NpoAaKM rasoBblX KOHAEHCAToB. [MOCKONbKY
KOMMaHMA-NOCTaBWHUK M3 [mnbpantapa He nonyymna
onnaTy No BbICTaB/IEHHbIM cYeTam, OHa obpaTuaack ¢
MCKOM B apbutpark. BbiBoabl apbUTPOB OCHOBaHbI Ha
TOM, 4TO NPaABO UCTL,A HA ONJIaTy TOBapa B COOTBETCTBUM
C LLOrOBOPOM AB/AETCA TaKUM aKTUBOM, KOTOPbIN Noa-
nagaet nog NoHATUE MHBECTUUMI, CHOPMYINPOBaAHHOE
B [19X. C coaeprkaTeNlbHOM CTOPOHbI, TaKaA MHBECTULUMA
npeacrasnseT coboli 3akatoveHue [A0roBopa Kynau-
npoAaku, KOTopbln noanagaeT nog aevicreune ct. 1 n. 6f
[3X [34, c. 40].

B pene Joy Mining Machinery Limited npotus
Apabckoit Pecnyb6anku Ervnet apbutpak npusHan uH-
BECTULMEN KOMMEPYECKYIO CAE/KY MO NocTaBKke 060py-
[OBaHUA ANA NpoeKkTa no fobbiue docdata, UTo TakKe
CTaNo NPUMEPOM OTOXKAECTBNEHUA UHBECTULMOHHOW U
KOMMEpPYECKOW AeATeNIbHOCTH.

Yemeepmoe HanpasneHue [UCKYCCUIA cocpeao-
TOYEHO BOKPYF BOMPOCA, HOCUT I MOHATUE MHBECTULMI
O0O6BEKTUBHDBIM UK CYOBEKTUBHBIN XapakTep. ITOT BO-
npoc UMeeT NPUHLMNNANbHBIA XapaKTep. B 3aBucumo-
CTM OT OTBETA Ha HErO CIeAYHOT BbIBOAbLI O BOSMOXKHOCTU
apbuTpa)ka ycTaHaB/AMBaTb COOCTBEHHYIO HOPUCAUK-
LU0, OMMPAACh Ha TO, Kak onpeaesieHbl MHBECTULMK B
[oroBope mexay cTopoHamu. Kak aTo 4acto 6biBaeT B
YCNOBMAX CYLLECTBEHHON Heonpeaes eHHOCTH, IOPUCTbI
packosoNUCb Ha [Ba AMamMeTpanbHO NPOTUBOMOONK-
HbIX nareps.

CTOPOHHMKKN CYOBEKTUBHOIO MOAXOAA FOBOPAT O
TOM, YTO c/ieayeT UCXOAMTb U3 TOTO 3HAYeHMA, KoTopoe
npUAaaoT eMy MHBECTOPbI U PeLUnueHTbl MHBECTULMIA,
3aKNo4ana WMHBECTULMOHHbIA Aorosop. ApbuTtpbl, Mo

ISSN 2542-1514 (Print)

MHEHWIO CTOPOHHMKOB 3TOr0 NOAX0Aa, CBA3aHbl CyOb-
€KTMBHO CHOPMMPOBAHHbBIM yCTaHOBNEHMEM [35, p. 332].

NXx onNnoHeHTbl YyTBEPXKAAOT, YTO NOHATUE KMHBE-
CTULMN» HOCUT OOBEKTMBHbLIN XapaKTep, YTO AaeT ap-
6MTpam BO3MOXKHOCTb PaCLUMPUTENBHOTO €ro To/IKoBa-
Hua [36, p. 305; 37, p. 267]. iImeHHO 3Ta TeHAeHUMA
HaxoamT BCE 6o/bllee NPU3HAHWE CO CTOPOHbI KaK aKa-
OEMUYECKUX NPaBOBEAOB, TaK U NPAKTUKYIOLWMX OpK-
CTOB.

5. 3aknoueHue

3HayeHue Tecta CannMHM COCTOUT B TOM, YTO C €ro
NMOMOLLBIO YAAETCA B ONpenesieHHOM mepe 3anoJiHATb
JNIAaKYHbl B PErynanpoBaHUM WUHBECTULIMOHHON AeATesb-
HocTu. Bonee Toro, Aaxe To 06CTOATENBLCTBO, YTO AMUC-
Kyccumn Bokpyr Tecta CannHM He TONbKO He npekpala-
OTCA, HO U Pa3BMBAIOTCA, CBUAETE/IbCTBYET O TOM CylLLie-
CTBEHHOM B/IMAHMMU, KOTOPOE OHWM OKA3bIBAKOT Ha NpakK-
TUKY, CKNaAblBAOLLYOCA B OTHOWEHUU UHBECTULMOH-
HbIX cnopoB. McTeKwure ABa AecATKa NeT Cyw,ecTBoBa-
HUA Tecta CaNnHU ABNAKOTCA MHAMKATOPOM TOTO, YTO 3TO
Aeno crano ¢narmaHoOM MHBECTULMOHHOIO apbuTtpaska.
[axe B Tex apOUTPaXKHbIX PeLeHnsX, KoTopble oTeep-
ratoT 3Ty KOHLEeNUMIo, uccnegoBaHue NOHATUA NHBECTU-
UM HAYMHaeTcA ¢ aHanm3a tecta CanHKU, KOTOpbIN Ta-
KMM 0Opa3somM CTAaHOBMTCA MArmM4yeckon AOMWMHaHTOW,
BOKPYI KOTOPOW KOHLEHTPUPYIOTCA TEOPUN MEXKAYHa-
POAHOr0 MHBECTULMOHHOrO npasa. lossneHne TecTa
CannHM Kak KOHLEeNuun, Ha OCHOBE KOTOPOW apbuTparK
JOMmKeH chopMyNnpoBaTb NOHATUE UHBECTULMIA B KOH-
KPeTHOM crnope, CTafo CBOEro poAa peakunen Ha He-
BO3MOHOCTb Ha KOHBEHLMOHA/IbHOM YPOBHE Npeaso-
UTb YO0BNETBOPAIOLLYIO BCEX YYACTHUKOB MEXAYHa-
POAHOM UHBECTULLMOHHON AeATeNbHOCTU AedUHULMIO.

HecmoTpAa Ha Bce pucKkyccum BoKpyr Tecta Ca-
JIMHW, B LLe/IOM NPU3HAETCA ero No3MTMBHOE BO3AeM-
CTBME Ha NPABONPUMEHUTENBbHYHO NPAKTUKY U YBEPEH-
HOCTb MHBECTOPOB B NPeACKa3yemMoCTH 3aLLMTbl UX NpaB
B C/ly4ae KOHQIMKTA C rocyapcTBOM, NMPUHUMAIOLLUM
WHBECTULUMN.
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